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Coram 


Jerome has evoked 


a 
The point raised by District Attorney 


discussion, and many arguments are being ad- 
vanced for and against an elected 


considerable 


as distinguished from an appointed 


judiciary. 
Of the two cuwrents of public 
opinion resulting from Mr. Je 


rome’s denunciation the stronger 
at the present time appears to be 
against him. 
representative New Yorkers made 


showed that the majority disapproved of 





A wide canvass of 


“Tribune” 
* taking the power away from the people of voting for their 


by the 


judges. The general feeling seemed to be that with the right 
kind of ballot, one with which the independ@nt citizen could 
* take revenge on the party boss and could vpte for the best 


candidate, better judges would be chosen than would prob- 
* able be nominated. 
; There is said to be a strong undertow, hewever, in favor 


~ of just such a change as Mr. Jerome advocaté, and it is cur- 
= rently reported that a constitutional amendment would be 

introduced at Albany this winter to carry git this reform. 
» Such an amendment would have to be passed by two legisla- 


) tures and then voted on by the people. It will be introduced, 

it is said, wholly free from the prompting of Mr. Jerome, and 

mee by a senator who ig well known because of bis independent 
views. 


With all due respect to our New York jufges, whom we 

pm believe to be conscientious, fair-minded and gble—the latter 
to a certain extent—candor would compel the impartial ob- 
server to admit that they suffer by comparfon with their 
brethren of Massachusetts, of the United Sta@es courts, and 
possibly of Pennsylvania and Connecticut. Bat, all question 

of ability aside. the very fact that nearly every member of 
the New York judiciary has been forced to stad hat in hand 





before a political boss, pleading for a nomination, militates 
| against the present system. 
That there is a strong and increasing feefng of distrust, 
| it would be idle to deny. We would like to kar from some 
(| members of the Massachusetts bar, for instance, whether 
the remark is frequently made in consultatiofs: “Don’t let 
us go before Julge Why, he’s”—— ami then follows 
@ recital of his connections or interests. Such advice is not 
altogether unknown in the Empire State. 
” 
| Somebody observed a short time ago thé “ethics were 
| in the air,” alluding to the quickening of the piplic conscience 
which has tak@n/ place in the 


course of the few months, 
The Morais of a Trustee. Just how long this is likely to 
| last and whether ithe last state 
will not be worge/than the first, 

Only the cynical would inquire. 
That W. B. Corey, president of the Unit 
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Vobus. 


Corporation, should at the present moment be the centre of a 
storm roused by his alleged domestic infelicities is a mani- 
festation of the wholesale revival which is going on. The 
charge brought against him, while bad enough in itself, is 
not, comparatively speaking, particularly flagrant. Mr. 
Corey, it would seem, has permitted his name to become 
identified with that of a comic actress and, it is rumored, ts 
seeking a divorce from his wife. 

Hundreds of other men are every day doing the same 
thing. but Mr. Corey happens to be the one who is hit. It 
is right that he should be hit. As Mr. Dooley says, “the 
I look at it, Hennessey, the more | think that wan 
wife is enough for any man and a dale too much for some.” 
Apart from this, however, Mr. Corey’s position of trust is 
such that his private life is no longer his own. What would 
be permitted to men in the ordinary walks of life cannot be 
permitted to him. Experience has demonstrated that the 
flagrantly immoral man cannot be trusted, and it is this 
experience which justifies parties interested in the United 
States Steel Corporation in demanding the withdrawal of 
Mr. Corey. When he ceases to control the funds of others, 
no one will have a right to examine his morals, but until that 
time, others have a vested interest which puts them in a 
position to have something to say on this subject. 


w 


We like to meet a case occasionally in which the “human 
interest” (we think “human interest” is what the novelists 
call it) is largely in evidence. 
Such a one is Matter of Todd, de- 
cided by the Surrogate’s Court, 
Monroe County, N. Y. (47 Misc. 
35.) 

H-re a claim was presented to Todd’s administrator 
based wpon the following instrument contained in a patent 
medicine almanac: 





more 


n “Unique Charity.” 


“Onondaga Hill, Sept. 16, 1899. 
“Unique Charity. 

“I promise Maggie Mattice five thousand dollars. when 
I die for all my trouble and all her kindness to me; I also 
killed her canary bird to-day, for which she must have her 
pay for this account must be payed after my death from 
my estate. 

“GEORGE W. TODD, Peddler, the man behind the 
Wheelbarrow.” 

The testimony presented upon the hearing showed that 
the maker of the note for several years had stopped at the 
house of claimant and her husband for several days at a 
time, five or six times a year and that no charge had ever 
been made for his entertainment and care. At the close of - 
the testimony, offered in behalf of the claimant, counsel for 
the administrator moved to dismiss the claim upon the 
ground that the paper in evidence was not a promissory 
note, that it did not acknowledge an indebtedness and was 
without consideration, that it appeared upon the face of the 
paper that it was an ‘engagement to give only and did not 
contain a promise or obligation to pay the money to the 
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claimant, that it appeared upon its face that it was an act 
of charity and that the paper was not properly executed in 
accordance with the statutes of the State; that the paper 
was a nudum pactum; that it was an executory contract, 
given without consideration. 

Surrogate Benton said: “I undérstand thee was no re- 
‘ationship between these parties; hence, all services import 
@ promise to pay. The evidence shows services were ren- 
dered, and services which a man in his situation would very 
likely appreciate. He came there from time to time, he 
stayed there absolutely without recompense, he was cleaned 
up from a lousy condition more often than once while he was 
there, and he killed the canary on this particular day. Now, 
he was a close and grasping man, he knew the value of 
money, that is evident. He knew that $5,000 was more than 
compensation in the market for these things which had 
been rendered to him, and hence he put that heading ‘Unique 
Charity,’ but I understand the law to be that a person 
May give an exorbitant price for a thing if he sees fit to 
do it, and even though he acknowledges himself that the 
price he gives is in effect a charity to a great extent, yet a 
promise to so pay is a good promise and enforcible in the 
law. He may fix such a measure of compensation for 
services as he may see fit. He say fit to put a value on if 
with those words, the trouble and the services express the 
consideration for the paper, what he was paying for, as well 
as the words, ‘the canary.’ Now, we do better justice to 
give the words the practical interpretation than to depend 
upon subtleties which probably do not enter into the minds 
of people when they are doing such a thing. I think the man 
there wanted to make a payment in consideration for values 
which he had received. He had a right to do that. He 
wanted to make a compensation which he knew to be beyond 
the actual value, but which he was willing to put as a value, 
and hence he called it an ‘Unique Charity.’ That is my in- 
terpretation of it, I think he had an absolutely legal right 
to do it, and that the paper is a valid paper and enforcible.” 


w 

The late firm of Howe & Hummel in its days acquired a 
certain notoriety. Undoubtedly Howe was an able practition- 
er and Hummel is such, within 
their peculiar sphere of criminal 
and divorce litigation, though it 
would be idle to deny that both 
lines of practice have fallen into 
considerable disrepute among the lawyers of New York. 
Howe died, but Hummel lived—to appear as attorney in the 
celebrated Dodge-Morse divorce case. 

For the benefit of those who have not followed the tes- 
timony closely, it may be stated (at least such were the facts 
shown at the trial, though, of course, in all criminal cases 
there are a number of dark corners, and it is not likely that 
this was any exception to the rule) that in June, 1898, a 
diecree was entered in New York County dissolving the mar: 
riage of Charles F. Dodge and Clemence C. Dodge. Later 
on, Charles W. Morse married the former Mrs. Dodge, and 
in August, 1903, Captain James T. Morse made arrangements 
with Hummel to break up the marriage between his nephew 
and the latter’s wife. He retained Hummel for that purpose, 
who sought out Dodge and made him a member of a con- 
spiracy to have the annullment of the former marriage set 
aside. Dodge’s price was a large one. Five thousand dol- 
lars was one installment. 

Hummel’s crime was a peculiarly despicable one. To 
conspire to break up a lawful marriage by perjured testi- 
mony is about as atrocious a species of rascality as could 
be brought home to any one. Hummel as a member of the 
bar was perfectly aware of what he was doing, and he took 
his chances in cold blood. Even though the verdict should 


afterwards be reversed on appeal, the stigma must inevitably 
remain. 


The Hummel Case. 





We believe that every bar association contains a su‘ii- 
cient number of broad-minded men to permit of the passaye 
of a resolution providing that «1- 
dresses delivered at annual con- 
ventions shall be considered pub- 
lic property and that any mag:- 
zine and newspaper, professional 
or lay, shall be at liberty to publish them, To the ordinary 
mind, the statement embodied in such a resolution must ap- 
pear in the light of a truism. To permit exclusive arranre- 
ments to be made with favored editors for the publication of 
particular speeches would seem as narrow guaged a policy 
as could well be imagined. State and local organizations 
might well take pattern after the American Bar Association, 
whose secretary is accustomed to have galley slips on hand 
for distribution to the press. 

We have always contended that it is to the best interests 
of all concerned that worthy addresses be given the 
widest possible publicity, and that to restrict such 
publicity is a suicidal course for any association to adopt. 
The addresses contain the speakers’ views on public ques- 
tions, and on matters of general professional interest, and as 
much of an audience as is practicable should be afforded him. 

These remarks are prompted by the attitude taken by 
some of our competitors, who coolly proceed to publish 
addresses before bar associations under their copyright. As 
an example of monumental editorial hoggishness this is cer- 
tainly entitled to the prize. Just what a copyright would 
be worth under such circumstances we leave it to our read- 
ers to say. But we have just received a letter from 
one of them, which out-Herods Herod. In it wa 
are calmly notified not to publish an address to be delivered 
in the future, as our brother editor wants it himself. Fur- 
ther comment is unnecessary. Our course in the matter, 
it goes without saying, will be in accord with the wishes of 
the gentleman who spoke before the convention. 


w 


The President’s message to Congress embodied the ex- 
pected sermon that right is unalterably right, and wrong is 
unalterably wrong. As a contribu- 
tion to the literature of ethics this 
document of 26,000 words is of 
only moderate importance, It is our 
Chief Executive’s hobby before 
getting down to business to lay down a number of choice 
aphorisms concerning righteousness, the latter taking the 
name of a “square deal.” 

To single out one important point, it is unfortunate that 
he was not more definite on the subject of immigration. It 
is generally conceded that a vast mass of undesirable material 
not easily to be assimilated is now pouring into this coun- 
try. In general terms, the President suggests that we should 
have better inspection service abroad, that it should be made 
less profitable for steamships to carry immigrants, and that 
furthermore the immigrants should be more widely dis 
tributed. There should also be an international conference 
on the subject (as though foreign nations would co-operate 
with us). Likewise that all immigrants should be excluded 
across the Canadian and Mexican borders except natives of 
these countries, Unfortunately, all this is rather indefinite, 
but it is well that the point has been touched bn, and it is to 
be hoped that Congress will give the subject careful and 
painstaking consideration. 

© 


A Hoggish Policy. 


Immigration. 


] 
her admired the Hon. John Sharpe Wil- 


In the past w 
liams, of Migs This admiration has passed away, 
S never to return. The circum- 
° stances which prompt us to make 


this remark are reported in the 
press as follows: 

ee Ry At the opening of the Fifty- 
ninth Conseil, Mr. Dalzell moved the adoption of the rules 
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of the Fifty-eighth. Mr. Williams moved that they be the 
rules for thirty days only. Thereupon ensued a battle royal. 
Mr. Williams contended that the rules were intended to dis- 
franchise the “kids,” whereupon Mr. Wharton, from Chicago, 
who, unfortunately for himself, is rather boyish-looking, said: 


“The gentleman from Mississippi has referred several 
times to the ‘kids’ of this house. I would appreciate it if 
the gentleman would explain to me what a congressional 
kid’ is.” 

To this Mr. Williams replied: “A glance at my interro- 
gator will answer the question,” and added, “I am sorry that 
I did not speak with that degree of reverence which the per- 
sonal appearance of my interrogator would naturally excite.” 


The profession of the law has always betn regarded as 
a liberal profession. If by liberal is meant free in scope and 
wide in range, the term is most fitly applied. To the law- 
yer no branch of human knowledge is useless. The daily 
practice of his profession may require him to be versed, and, 
so far as the case in hand is concerned,, deeply versed in 
the intricacies of surgery or theology, of engineering or 
mining, of manufacturing, of merchandising, of building or 
banking, or of any other of the manifold vocations of man. 

It is this fact which, to my mind, makes our profession 
the most interesting and the most free from monotony of human 
pursuits, as the necessity of critically examining all sides 
of every question makes it the most broadening of those 
pursuits, and the fact that its great end is the securing of 
justice makes it the most glorious. 

Among the branches of human knowledge most valuable, 
as well as most interesting and stimulating, to a lawyer is 
history, which, in its broad sense, is the tale of man during 
the ages past in all his reiations to the universe. The sub- 
ject to which I desire to call your attention is so closely 
akin to history on the one hand, and to law on the other, 
that it partakes of the nature of both, and might correctly 
enough be classified as a subdivision of either. That sub- 
ject is the history of the law, as it would be termed if sur- 
veyed from the historian’s viewpoint, or historical] jurispru- 
dence, as a lawyer would call it 

The history of the law is so closely interwoven with the 
law in its actually existing state that no lawyer who has 
mastered the elements of his profession could be entirely ig- 
norant of that history even if he would. The careful student 
of Blackstone, Kent or Story must of necessity acquire a mass 
of information concerning historical jurisprudence. But the 
knowledge of this subject obtained in the course of the usual 
Professional training, whether in an office or at a law school, 
is fragmentary, disconnected and incomplete. In addition to 
being meager, it is deficient in that first essential to the 





Some Phases of Historical Jurisprudence 


By Arthur W. Brady 





Of course the lawmakers shrieked with laughter at this super- 
latively brilliant repartee, 

We have witnessed a sufficient number of instances of 
such bullying in court on the part of members of the pro- 
fessien who, having nothing else on which to “bank,” work 
their age for all it is worth, to feel anything but contempt 
for the individual who makes use of such methods. Our 
confirmed opinion is that such a course is an exceedingly dan- 
gerous one to adopt before a jury, as the latter is quite likely 
to show resentment. For Mr. Williams to take such a tack 
as this indicates that he is not only undiplomatic to a degree, 
but is also lacking in the appreciation both of his own digni- 
ty and of the amenities which should prevail among gentle- 
men, 


treatment of any subject as a science—classification. I desire 
to plead for the importance of the study as a distinct branch 
of a lawyer’s education. I do not speak as one versed in 
historical jurisprudence, but as one who feels and through- 
out his professional life has felt and realized his ignorance 
of the subject. Nor do I speak of the equipment necessary 
for mere theorists, or for those students of the law known as 
jurists, as that term is misapplied, according to a well-worn 
definition, to those men who know a little of the law of every 
country save their own. I speak of the importance of the 
subject in the training of the practical lawyer who is to 
draw papers, advise clients and try cases. 


Its great value in such training is due to two chief con- 
siderations. One is that no doctrine or principle of the com- 
mon law and no statutory enactment can be said to be mastered 
unless traced, as near as may oe, to its origin, the needs of 
society which led to its creation examined, the characteristics 
of the people to which it was adapted considered, and its 
growth and development scrutinized. Unless this be done, 
a rule of law is learned, not understood, and, if any unusual 
combination of circumstances be presented, is as likely to be 
misapplied as to be applied correctly. An instance in point 
is instructive: 

3y article 3, section 2, of the constitution of the United 
States, it is declared that “the judicial power shall extend 
* * * to all cases of admiralty and maritime jurisdic- 
time eos 

At the time of the formation of the federal constitution, 
the great body of the population and practically all of the 
commerce and wealth of the United States were found in 
thirteen states stretcned along the Atlantic seaboard. The im- 
portance of the great domain lying west of the Alleghenies 
was not appreciated. That a commerce greater than that of 
the entire United States as then existing would grow up and 
flourish on the great inland lakes and rivers of the Mississip- 
pi valley would have been regarded as the dream of a vision- 








*Address delivered before the State Bar Association of Indiana. 
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{ 
ary. English courts had always defined admiralty jurisdic- 


tion as extending only to causes of a maritime nature aris- 
ing on the high seas, which, as thus used, means waters af- 
fected by the ebb and flow of the tide. There is no reason to 
believe that any member of the great convention which 
formulated the constitution thought that the admiralty juris- 
diction conferred on the courts of the United States by that 
instrument extended farther than the tide waters of the At- 
lantic coast. 

In 1825, a case (The Thomas Jefferson, 10 Wheat. 428) 
which would have been one of maritime jurisdiction had it 
arisen on the high seas came vefore the Supreme Court of 
the United States, but, instead of arising on tide waters, it 
arose on the Missouri river, several shundred miles above 
the ebb and flow of the tide. Jonn Marshall was at the time 
Chief Justice. Joseph Story was an associate justice, and de- 
livered the opinion. The court, without dissent, held that the 
federal courts had no jurisdiction because the service in- 
volved was not performed “upon the sea, or upon waters 
within the ebb and flow of the tide.” The opinion is brief. 
No authorities are cited. The ceclaration by English courts 
of the limits of the jurisdiction was adopted as a settled prin- 
ciple which could not be questioned. 


By the year 1845 the consequence of an exclusion of the 
federal jurisdiction from causes in fact of a maritime nature, 
but in law, as then understood, not within the jurisdiction of 
courts of admiralty, had become intolerable. The congress, there- 
fore, enacted a statute entitled, “An Act Extending the Juris- 
diction of the District Courts to Certain Cases Upon- the 
Lakes and Navigable Waters Connecting the Same.” This 
statute provided that the district courts of the United States 
should have the same jurisdiction in matters of contract 
and tort arising on or concerning vessels of a certain burden 
engaged in navigation between ports and places in different 
states aS was possessed and exercised by such courts in case 
of vessels engaged in navigation on the high seas or tide- 
waters within the admiralty and maritime jurisdiction of 
the United States. 


In 1851 a case instituted under this act, involving a col- 
lision of vessels on Lake Ontario, came before the Supreme 
Court of the United States. The case is that of the Genesee 
Chief, 12 Howard 443. From the time of the decision in the 
case of the Thomas Jefferson to that in the case of the Gene- 
see Chief the decision in the former case had been followed 
and acquiesced in. Serious doubts of the constitutionality of 
the act of 1845 existed when the statute was enacted, and it 
was supposed that it could be upheld, if upheld at all, only 
as a regulation of commerce between the states. In the case 
of the Genesee Chief this assumed possible justification of 
the statute is dismissed as unfounded, but the act is sup- 
ported “‘on the ground that the lakes and navigable waters con- 
necting them are within the scope of admiralty and maritime 
jurisdiction as known and understood in the United States 
when the constitution was adopted” and the case of the 
Thomas Jefferson is overruled. 


The opinion was delivered by Chief Justice Taney, and 
only Mr. Justice Daniel dissented. The court shows that in 
England there were no navigable waters which were not tide- 








waters, and that it was, therefore, only natural that English 
judges and writers should speak of the jurisdiction as con. 
fined to tidewaters, because cases involving the jurisdiction 


could arise no place else. What was a mere local peculiarity | 


of the British Isles, and was, as logicians would say, an ac. 
cident, as distinguished from an essential, became in the 
minds of the learned judges the test of jurisdictfon, mislead. 


ing even men so great as Marshall and Story, and not cor. | 


rected until the doctrine was traced back to its origin. There 
could be no stronger instance of the importance of tracing 
legal principles to their beginning. If one judge so master. 
ful in his grasp of legal principle and reason as Marshall, and 
another so deeply versed in all the learning of the law as 
Story, because of their blind acceptance of a legal doctrine 
as it was stated in the books, denied to the courts of the 
United States a jurisdiction of vast importance, and thereby 
impeded for more than a quarter of a century the develop- 
ment of the commerce of half the nation, how certain it is 
that lesser men, without a careful study of legal history, will 
misunderstand and misapply even everyday principles. 

It is interesting to note in conection with the case of the 
Genesee Chief that in 1868, in the case of the Eagle, 8 Wall. 
15, the logical result of the decision in the Genesee Chief 
is followed, and the act of 1845 .was held, in the light of 
the decision in the Genesee Chief and the evident misappre- 
hension of the congress with respect to the jurisdiction of the 
federal courts at the time it enacted the statute, to have “be 
come inoperative and ineffective as a grant of jurisdiction,” 
and therefore to be obsolete and of no effect. 


Another consid. :ation demonstrating the importance of 
the study of historical jurisprudence is found in the force 
with which that study impresses on our minds the truth 
of what may be termed the law of the uniformity of human 
action. This law is as distinct and immutable as any other 
of the laws of nature, but its existence is often overlooked, 
or at least disregarded. It declares human characteristics 
to be such that , under like circumstances and conditions, the 
tendency of human action is the same. A proper conception 
of this principle is essential to a broad and thorough knowl- 
edge and understanding of the law. It helps to lighten dark 
places and make rough paths smooth. It aids the develop 
ment of that faculty most valuable—nay, absolutely essential 
—to a lawyer of appraising precedents at their true value 
without disregarding their almost unconscious modification 
by the ever-changing current of human affairs, and thus of 
determining correctly from the decisions of yesterday what 
the decisions of to-morrow will be. This principle demon- 
strates also that no living system of law is changeless, but, 
on the contrary, that even without statutory enactment it is 
modified from generation to generation so as to conform more 
nearly to the ideals of advancing civilization. 

An instance or two of the operation of the law of unt 
formity as exemplified in historical jurisprudence will be 
of interest: 

The age of Edward I. of England was one of legal re 
form. So much progress was made in that direction that 
this king is styled the English Justinian, “for,” says Sit 
Matthew Hale, “in his time the law, quasi per saltum (as it 
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were, at a leap), obtained a very great perfection.” His 
reign appears to have been a medieval counterpart of the re- 
form period of the nineteenth century. 

Among the important statutes of the reign of Edward is 
the great statute of Westminster II, enacted in the years 1285. 
The system of administering justice which had grown up in 
England by that year was a formulary system—that is, in 
common with other archaic systems the question of whether 
justice should be administered in a particular case was one 
of form rather than substance. If an individual had been 
wronged his right to redress was measured by his ability to 
find a recognized method of securing redress. These methods 
were comparatively few in number, and were strictly limited 
in their use. For instance, the recognized remedy, by using 
which an heir, upon the death of his ancestor, might get 
possession of his inherited lands, was the writ of assize. 
Under the archaic system which existed in England until less 
than a century ago, if the heir’s inheritance came to him from 
his father or mother, brother or sister, uncle or aunt, nephew 
or niece, his remedy was by an assize mort d’ancestor; if 
from his grandfather or grandmother, his remedy was the 
writ of ayle, or de avo; if from his great grandfather or 
great grandmother, his remedy was the writ of besayle, or de 
pro avo; if from his first cousin or collateral relation other 
than those already named, his remedy was a writ of cosinage, 
or de consanguineo. If the wrong writ was secured, the 
claimant would go out of court empty-handed and mulcted in 
costs. In many instances there was no remedy for serious 
wrongs. The Roman maxim, “Ubi jus, ibi remedium,” was 
reversed. If no forma] remedy fitting the case existed there 
was in law no legal right to be protected and no legal wrong 
to be redressed. 

One of the main objects of the statute of Westminster II 
was to remove this defect in the administration of justice and 
to give a remedy wherever there was in fact a wrong to be re- 
dressed. It provided that “whensoever from henceforth in 
one case a writ shall be found in chancery, and in a like 
case, falling under the same right and requiring like remedy, 
no precedent of a writ can be produced, the clerks in chan- 
cery shall agree in forming a new one; and, if they cannot 
agree, it shall be adjourned to the next parliament, where a 
writ shall be framed by consent of the learned in the law, 
lest it happen for the future that the court of our lord the 
king be deficient in doing justice to suitors.” 


Doubtless the framers of this statute believed that a new 
day had dawned for the administration of justice in English 
courts, and that thenceforth no man who had suffered wrong 
would be remediless. Great good was indeed accomplished. 
New forms of action were invented, the most important of 
which was the action of trespass on the case, whereby a vast 
field of theretofore unredressed wrong was covered. But soon 
old practices and habits gained sway. The few forms of 
action invented in the first years after the enactment of the 
Statute came to be regarded as the only ones which could be 
created, and again the system became a formulary one, in 
which it was presumed that no wrong had been committed 
Unless an applicable writ could be found. 

In the middle of the last century the waves of a great 





movement of reform, which had already touched other 
branches of human activity, extended to the law. In this 
country the chief manifestation of that reform as applied to 
the law was found in the adoption of codes of civil procedure, 
beginning with the code adopted by the State of New York 
in the year 1848. First among the reforms sought to be ac- 
complished by the code procedure was the abolition of the an- 
cient forms of action. Greatly as these forms had been 
improved by the judicial legislation of centuries, they were 
yet inadequate to the needs of modern life, productive of in- 
justice and exaggerating the importance of the form of remedy 
at the expense of the wrong to be redressed or the right to 
be enforced. 

The language of the first section of the code of Indiana 
(1 R. S. 1901, Sec. 249) in respect to this matter is as fol- 
lows: 

“There shall be no distinction in pleading and practice 
between actions at law and suits in equity, and there shall 
be but one form of action for the enforcement or protection 
of private rights and the redress of private wrongs, which 
shall be denominated a civil action.” 


The provisions of the various codes have been inter- 
preted with varying degrees of friendliness and hostility by 
the courts of the various states. Some have regarded the new 
method of procedure as a reform, wise in letter and spirit, 
and to be carried out accordingly. Others have viewed the 
code methods as the invention of ignorant innovators, the 
destroyers of ancient landmarks and panderers to the in- 
dolence of those unwilling to undertake the serious study of 
the law as a science. 

An examination of these decisions discloses a tendency 
on the part of the courts which, if the interpretation of the 
codes were in the hands of hostile judges, might easily lead 
to a repetition of the history of the statute of Westminster II. 
It is a striking example of the law of uniformity of human 
actions. For the sake of convenience, I will refer only to the 
decisions of ou® own courts, although those of other states 
show a like tendency. 

In tne case of Judy v. Gilbert, 77 Ind., 96, decided in 
1881, a suit was brought for the purpose, apparently, of 
quieting title to certain real estate, the complaint alleging 
certain facts which, it was claimed, under a will set forth, 
conferred title on plaintiff. These facts were held insufficient 
to confer title, and plaintiff then insisted that the facts 
showed a parol contract which should be specifically en- 
forced by ordering a conveyance made to plaintiff. This con- 
tention was answered by the court, through Judge Elliott, 
in this language: 

“The complaint is not so framed as to present a right to 
have specific performance of a contract. It presents only the 
question as to complainant’s rights under the will of John 
Hall. A complainant cannot base his complaint upon one 
definite theory and then claim a right to relief under another.” 

This .s the first Indiana case known to me in which this 
principle is definitely laid down. The principle has since been 
reinforced, and is now declared by a long line of precedents 
to be the settled law of this state. 

In its more modern form the rule is thus stated by the 
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Supreme Court: “It is a famillar and well-established rule 
that a pleading must proceed upon some one single definite 
theory, and it must be good upon that theory or it will be 
held insufficient on demurrer, however sufficient it might be 
on some other theory.” (Aetna Powder Co. v. Hilderbrand, 
137 Ind. 462.) 

The case of Terre Haute & Indianapolis Railroad Co. v. 
McCorkle, 140 Ind. 613, is an instance of an application of 
the rule as now understood. The plaintiff was injured while 
coupling cars because of certain alleged defects in the equip- 
ment. He alleged two defects—one in a drawbar and one in 
a car step. The question arose whether proof of only one 
defect would support a verdict in plaintiff's favor. The court 
held that the complaint proceeded “on the distinct and 
definite theory that it took both defects alleged * * * to 
make the cause of action * * *.” This being the theory, 
proof of only one defect was held insufficient to support 
plaintiff's verdict. 

Now the code of civil procedure does not require that the 
complaint or any other pleading be based on a theory. It re- 
quires only that the complaint contain “a statement of the 


facts constituting the cause of action in plain and concise | 


language, without repetition and in such manner as to en- 
able a pers.n of common understanding to know what is in- 
tended.” 

It is clear that the early advocates of code pleading did 
not.contemplate that the presence or the absence of a theory 
would be one of the tests by which a pleading would be 
judged. The presence or the absence of necessary allegations 
of fact was the substantial test which they fixed for the suf- 
ficiency of a pleading. It was without doubt their thought 
that a plain, unvarnished tale, such as one intelligent man 
would tell another, would be sufficient to enable the courts to 
do justice between the parties. What, then, is the explanation 
of the present doctrine of the courts? 

The true explanation of this seeming incongruity between 
statutory and judicial] declarations is found in considering 
the history of the Statute of Westminster ii. The need of 
system, of orderliness in the procedure of the courts, com- 
bined with a hatred of innovation, induced the clerks in 
chancery over six hundred years ago to narrow the operation 
of the Statute of Westminster 11, and, within a few years after 
its.passage, to cease granting writs of a new nature, thereby 
thwarting the purposes of the act. To-day the same need of 
system and orderliness has induced the courts to add to the 
requirements fixe’ by statute the requirement that litigants 
base each of their pleadings on a distinct theory. If the 
courts of to-day were opposed to the spirit of our codes, if 
they were not composed in the main of broad-minded as well 
as learned judges, if they were not imbued with the modern 


view that form is nothing wnaile substance is everything, the 
tendency thus displayed would in a few years cause our pro- 
cedure to crystalize into a number of set forms of action, and 
the history of the statute of Westminster II would be repeated, 

Perhaps the most striking example of the working of the 
law of uniformity is found in the development of equitable 
jurisdiction. In the development of Roman jurisprudence it 
was found that the harsh, unyielding ruies of law produced 
great injustice. An extraordinary jurisdiction was thereup- 
on developed by the Roman pretor, who assumed the power to 


_gressive and civilized people. 





modify the strict legal rules as might be necessary for the 
ends of justice. A highly elaborated system of principles and 
doctrines thereupon grew up, based on natural equity. 

In English law a similar development took place. The 
early law growing out of the customs of a people just emerg- 
ing from barbarism was not adapted to the needs of a pre. 
Like all archaic systeme. it 
was severe, harsh and formal. The Statute of Westminster 
ll was broad enougn, says Blackstone, to have permitted the 
granting by common law courts of the relief now known as 
equitable, had not the spirit been too narrow, rather than ex. 
tend, the letter of that act. No relief being procurable from 
courts of common law, the English chancellor assumed the 
power which the Roman pretor had many centuries before 
assumed. Doubtless the English chancellor would have de- 
veloped independently his own doctrines had it not been for 
the existence of that noble body of law contained in the Romap 
digest( pandects, institutes and codes. As it was, the chan- 
celior wisely borrowed from the Roman pretor to an ex- 
tent which led Professor John Norton Pomeroy to use the 
following language: 


“The most gorgeous of pageants, and the most highly- 
symbolic of all national acts, was a Roman triumph. The 
laurel-crowned and purple-robed general, leading his fierce 
and compact legions fresh from bloody battle flelds, and fol- 
lowed by long trains of illustrious or even royal captives, 
and by rich spoils of war, as he moved slowly along the 
Sacred Way, past smoking altars and through vast crow.us 
of the populace, which poured out to meet him with their 
intoxicating shouts of Io triumphe, was the living exponent 
of Rome’s material power—a power which never rested until 
the world was at her feet. As the magnificent and solemn 
procession swept up to the temple of the Capitoline Jove 
there went with it the ideas of universal dominion, of unin- 
terrupted success; there was embodied in it the thought of 
Rome mistress of all nations. 


“But the togaed pretor on his judgment seat was the 
exponent of a deeper, wider, more vital force—a force which 
penetrated beyond the reach of armies and conquered when 
those armies were overthrown. He represented the Roman 
intellectual power, the genius for organization, the ideas of 
order, of civilization, of right and justice. He created a juris- 
prudence which followed close upon the advancing limits of 
empire, destroying old national systems and making a peo- 
ple’s subjugation complete. He has left a work whose effect 
on the world’s civilization has far surpassed that of Greek 
philosophy and literature or of Roman conquest. Indeed, 
his life is prolonged to our own times. The Roman empire 
has crumbled, the forum is deserted, but the Roman pretor 
has ascended the judicial tribunals of all modern nations. 
He sits by the side of the English chancellor; his spirit ani- 
mates the decision of British and American judges; he speaks 
with Holt, and Mansfield, and Stowell, with Kent and Story. 
His influence will never cease while nations are impelled by 
sentiments of justice and equity, and their laws are formed 
upon a basis of practical moraiity.” 


No more delightful study for a lawyer can be imagined 
than that of historical jurisprudence. The rattling bones of 
obsolete rules, by its aid, becomes endowed with flesh and 
blood; doctrines that seem the arbitrary declarations of musty 
old law books become instinct with life; the existing princi- 
ples of the law are seen as a development, originating in rea- 
son, in the struggle for right, in the desire for justice, or 
perhaps in the racial peculiarities of a handful of rude peo- 
ple ten or twenty centuries ago. So valuable and stimulat- 
ing a study should not be neglected. It should not be re- 
garded as merely the occupatidh of an idle hour. It should 
be a part of the early training of every lawyer, to be con- 
tinued as a means of pleasure, instruction and profit through- 
out his professional life. 
















THE.AMERICAN LAWYER. 








yr the 
S and 


Inter-State Chaos 















































































The By Hon. William H. Hotchkiss 
merg- 
a pre. “The chaos due to the confused and preferential state 
ms, it laws is a menace to commercial progress and a violation of 
” a the precepts of political economy.”—Prendergast. 
xd the 
a In the old, old times, when exchange meant merely bar- , from public privileges and profit from private preferences 
: tre ter, laws regulating debts and debtors were unknown. In will be no more. 
1d the the younger, but still good old times, when the fathers were Bankruptcy Law Permanent. 
before mostly farmers and the merchants country storekeepers, The ground for my confidence in the permanency of the 
ve de- debts and credits required little law, few lawyers. In the bankruptcy law? I answer in a sentence: The chaos of 
othe. later, but, to us younger men, good old times before the | many laws and many more dishonest practices which would 
chan- war, local, or, at most, State laws regulated trade and trans- | follow its repeal. To paraphrase: After it, the deluge! 
in ex- portation, and, so we are told, did it fairly well, But the | There is no middle ground. Either one natioaal law, or forty- 
se the nation grew and grew. Fortunes waxed big and were pooled | five and more different laws and forty-five times forty-five 
into greater trusts. Transportation facilities made trade | dark and devious schemes to keep the assets snugly at home 
ghly- so liquid and business such an intricate organism that now | in the dear, old way. Hence, my theme: Interstate Chaos. 
aoa the railroad king of New York lays tribute on the farmer | Let us look ahead a bit, or, rather, look behind; for, to judge 
1d fol- of Kansas; the retailer of Texas buys his wares easily and what would happen, we must go back to the laws and the 
ptives, cheaply of the jobbers of Pennsylvania and Illinois; and the practices prior to the national law. Men’s metiods have not 
ig the descendants of the planters of Georgia find a market at their | ehanged, nor have State laws and local practices. With 
a door in the mills of Massachusetts, Connecticut and Ohio. | the bankruptcy law out of the way, they would all begin 
| eee The States have become one throbbing, thriving, trading | again where they left off in 1898. 
Sal nation. Alexander Hamilton’s report on manufaciures is at State Laws Summarized. 
solemn last fully recognized as, next to the Declaration and the Con- With this in mind I recently addressed a circular of 
Jove stitution, the most prophetic and important document struck questions to correspondents in each of the States and Terri- 
ae a off by the hand of an American. teries who had been practitioners under the old system. The 
Interstate Commerce Law and Bankruptcy Law. circular follows: 
as the Yet, not until nine years after the repeal] of the last 1, What, in brief, is your State insolvency system? 
which bankruptcy law did this momentous change in the nation’s (a) as to individual and partnerships; 
when method of doing business compel a national law regulating (b) as to corporations. 
Roman the transportation of goods from State to State and restricting 2. Please refer to such State law by title, year or section. 
—_ ot ihe evils that had developed. The Interstate Commerce law BWR, SEUEF OF Oe ee Sees ee ee ee 
, juris- znd effect of such State law or laws? 
nits of went on the books in 1887. Nor—a still more notable fact— (a) as to preferential payments, such as to banks 
a peo- not until eleven years thereafter did the trading class, hiding, and local and family creditors; 
» effect if you please, behind the debt-discharging class, write large | (b) as to preferential liens, such as atiachments, 
Greek in the nation’s laws that debts and credits were no longer chattel mortgages, replevins, judgment notes, 
one capable of fair regulation by local statutes, but, like trans- (c) sin tain ee ethene auhieeal 
pretor portation, were of interstate concern. The bankruptcy law frauds on creditors; 
ations. Went into effect in 1808. (d) as to control of administration by the insolvent 
‘it ani- To htm who studies our national development, the two and his attorney; 
speaks laws spring from the same cause; the growth, the fluidity, ipsa eae yee OE Ey ee een 
noni the emphatically national character of trade. To him who pe apeliy ence : 
led by paigpecigs a fu (g) as to local discharges, if any. 
formed s vant Countsy, the <we are ——_ eee tae ep To this, replies have come from a large majority of those 
neon, Progress, as they are to Ms moral uplift. They are | .ssrcesea, Cun of them, frou Walter D, Caen Bis, of Ot 
agined aike in that they have their defects, are sometimes: perverted | a . : 
an from their real Satie; tid Kinen’ uns! ated anh: it _ an an address —— by him before the - _— 
sh and each strikes at evils and checks hiliie tin saiteniieniteaiaes poten — Association in 1899, made after a similar in- 
musty the ratteend sid diario tai sa aie tn aneahieah oaliai | vestigation, which address answers the first question much 
ll cnce commercially gdieant classes. Aye . : s , napalm an ptt 
<n or would repeal both. But may I not eens ie ae Rapribenies ome untewmetoraio-eg ees 
de peo- iaws will Stand as long as the nation pe pape ne pr aelegNO N E SAC RU Aenea 
imulat- coming of that remotest of distant pene hs that such laws were of the most diverse character. This 
be re- , n plunder | diversity manifests itself, not only in mere matters of detail, 
should 
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such as forms of procedure and methods of administration, 
but also in the basic theories upon which the statutes are 
grounded, and the ends sought to be accomplished by them. 
Although the State laws differ so widely in their provisions 
as not to admit of any very accurate classification, neverthe- 
less it may be said that such statutes represent fundamental- 
ly but two distinct types of Jegislation, namely: (1) volun- 
tary assignment laws, and (2) insolvent laws. Voluntary 
assignment laws are laws providing tor the distribution of 
an insolvent debtor’s estate among his creditors, pursuant 
to the terms of a voluntary conveyance in trust, made by such 
debtor, with provision for more or less of judicial supervision 
Insolvent 


laws are simply State bankrupt laws embodying all the es- 


and control over the administration of such trust. 


sential features of Federal bankrupt statutes, and differing 
from the latter only in so far as the discharge awarded the 
debtor under the State laws affords a much more limited 
protection than a discharge under a Federal law. Voluntary 
assignment laws are based upon common law conceptions, 
and are usually construed and applied by courts in complete 
recognition of the common law doctrine which clothes the 
owner of property with the right of absolute dominion and 
the power of unqualified disposal whether he be solvent or 
insolvent. Insolvent laws, on the other hand, are grounded 
upon ideas derived originally from the civil law of Continental 
Europe, which ideas have reached us through the medium of 
English bankruptcy legislation.” 


* * * * * * * 


“At the time the present Federal bankrupt law was en- 
acted, voluntary assignment laws were in force in thirtytw92 
States, four Territories and the District of Columbia; and 
insolvent laws were in force in thirteen States and one Ter- 
ritory. All the New England States have insolvent laws. All 
the Southern and Southwestern States, except Louisiana, 
voluntary assignment laws. The only States, outside of New 
England, where insolvent laws were in force were California, 
Louisiana, Maryland, Minnesota, North Dakota, 
Idaho and Wisconsin.” 


Nevada, 


“For the purpose of determining how the State laws 
relating to insolvency were practically administered, I have 
addressed a letter to reliable and experienced attorneys en- 
gaged in active practice in each of the States and Territories 
of the Union making inquiries as to the extent to which 
preferences were permitted under the assignment or insol- 
vency law in force in their respective jurisdictions. These 
inquiries were framed with a view to eliciting the following 





facts: (1) Whether preferences were in terms permitted 
by the State insolvent or voluntary assignment law. (2) If not 
in terms permitted, whether the law was so construed or 
applied by the courts as to permit preferences by transfers, 
conveyances, confessions of judgment or other devices in 
tended to circumvent the assignment or insolvent law. To 
the foregoing inquiries, I have received responses from each 
State and Territory in the Union, and, from these replies, it 
appears that in thirty-three States and Territories the failing 
or insolvent debtor is permitted to pay or secure such of his 
creditors as he sees fit, to the entire exclusion of the rest, and’ 
in only eighteen jurisdictions does the law compel an in- 
solvent debtor to make a fair and ratable distribution of his 
property among his creditors. The eighteen jurisdictions in 
which preferences are thus prohibited are California, Con- 
necticut, Louisiana, Maine, Maryland, Massachusetts, Minne- 
sota, Nevada, New Hampshire, Rhode Island, Vermont, Wis 
consin, Arizona, Wyoming, Kentucky, New Mexico, South Car- 
olina and West Virginia.” 

An examination of the replies received to the circular 
previously quoted proves Mr. Coles’ summaries to be quite 
accurate, Few, if any, of the States are without laws regulat- 
ing business failures. 
der (a) general assignment laws, (b) insolvency, i. e., State 


They group themselves generally tn- 


bankruptcy, laws, and, it may be added, (c) corporate wind 
Some of the States have all three, some two and 
some but one. 


ing-up laws. 
Indeed, some boast systems which in them- 
selves—I mean, if not evaded by debtors ani their lawyers— 
work out good results; as, for instance, the insolvency law 
of New Jersey, and, it is said, the law of respite or cession 
in Louisiana. But, beyond this, it is impossible to generalize. 
The mass of material sent me demonstrates not only a con- 
fusion of laws on this important subject, at times apparently 
with design, but a veritable pell-mell of unwritten and almost 
unwritable practices. 


“Oh, what a tangled web we weave 
When first we practice to deceive!” 


This materfal is an indictment of American merchants, 
American bankers and American lawyers. It suggests an 
absence of the moral sense in dealing with failures. It con- 
strains, nay, compels the conclusion that a national system, 
faulty though some may think it, is the only way to approxi- 
mate a square deal, 


Within the limits of this paper I can but skim this mass 
of material and state my own conclusions drawn therefrom. 
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Chaotic Condition of State Laws. 


First, then, the State statutes; alike, but, oh, how differ- 
' A majority of them provide supervision over common 





having them are Maine, New Hampshire, Rhode Island, New 
York (inoperative because requiring the consent of two-thirds 
of the creditors before the debtor can file a petition), Mary- 


| My ent. 


which law assignments, some comprising a complete system (for 
instance, New York, Illinois and Nebraska), and others, like 


that of Georgia, doing no more than to recognize the ancient 


a debtor may prefer to pay all to one creditor and 


t 


rule tha 
let the rest go. Most of these laws prohibit the making of 


preferences in the assignment itself (thus, in Wisconsin, 
Alabama and New Jersey); some, as, for instance, New York, 
ratify preferences to one-third the debts, or, in other words, 


repudiation of the other two-thirds; some in terms recognize 
mitted 


If not 
ued or 


preferential payments and liens antedating the assignment 
(for instance, Kentucky and South Dakota); many others, by 
silence, permit the courts to do the same (ihus, in Kansas 


nsfers, 


and Georgia). Some include insolvency law features, as in 


ces in- 


New Jersey and Colorado. 
w. To 


A few permit creditors, not less 


than a majority, to oust the assignee chosen by the debtor; 
n each 


lies, it 
failing 
of his 
st, and’ 


much the larger proportion make this impossible, short of 
flagrant dishonesty or gross neglect of duty. In actual prac- 
tice, the debtor or his next friend or attorney always ad- 
ministers. Court supervision, where commanded, is rarely 


exercised. Expenses are excessive. Delays are notorious. 
Dividends few. 


esty on justice. 


an in- 


The whole system is, or, rather, was a trav- 
of his 


ions in 
. Con How Lawyers Characterize Their State Laws. 
Minne- But listen to what lawyers in different States say of their 


t, Wis zassignment laws: 


th Car- “If the debtor makes a voluntary assignment, he selects 
his own attorney, of course, and these’*two then select the 
assignee, and the three practically control the administra- 


(Alabama.) 


‘ircular 


e quite tion of the property. 


regulat- “As a rule, where one has desired to perpetrate a fraud 
ly ‘tn- on his creditors, he has sought to do so by common law as- 
., State signment.” (Rhode Island.) 


2 wind “Administration under the general assignment act is apt 
to be allowed to go its own way, and, in practice, is not under 
the control of the courts to any large extent.” (New Jersey.) 

“The law was wholly lacking in provisions for dealing 
with fraudulent failures and contained no specific provisions 
which were of benefit to the general creditors. It was the 

‘common experience that nothing was ever realized out of an 

eassignment.” (Kansas.) 


wo and 
1 them- 
wyers— 
icy law 
cession 
eralize. 
a con 

“The State law is resorted to at times, partly because 
attorneys are familiar with it, but mainly because under it the 
trustee and his attorney can receive higher compensation 
‘than under the bankruptcy law.” (Indiana.) 

In short, the conclusion is warranted that, under State 
regulated assignments, administration and distribution are 
‘characterized, as one correspondent puts it, with the confi- 
‘dence and a consideration of the debtor’s feelings similar to 
the hospitality of the Kentucky colonel when he sets out his 
Private bottle to his guests and then turns his back. 


State Insolvency Laws Summarized. 
The replies warrant a better account of the operation 
‘of the State insolvency laws. That of Massachusetts, in 
-force since 1838, save when suspended by a national bank- 
#uptcy law, is the source of them all. Among other States 


arently 
almost 


chants, 
ests an 

It con- 
system, 
approxi- 


is mass- 
refrom.. 








































land, New Jersey (for imprisoned debtors only), Illinois (also 


for imprisoned debtors only), Wisconsin, Minnesota, Arkan- 


sas and Louisiana. The latter differs from all the others, hav- 
ing come from the French law, and includes what is called a 
respite proceeding, by means of which an embarrassed debtor 
may accomplish an official suspension of payment, a scheme 
concerning the success of which there seems some disagree- 


ment. But the gist of the answers indicates that, where State 


insolvency laws exist, there are the same proiibitions against 
preferences, the same protections against inthe-family admin- 
istration, the same ‘interdiction of secret liens, which charac- 
terize the national system. With scarcely an exception, how- 
ever, the replies call attention to larger expenses and greater 
delays under the State system. Some, too, note that the dis- 
charges granted by such laws are in certain States limited 
to State lines, in others affect only the debts of the creditors 
who participate; while, in Arkansas, is found a provision mak- 
ing two classes of creditors, those who stipulate to accept 
their dividends in full settlement, in one, and those who do 
not, in the other; the latter class getting nothing until the for- 
mer is fully paid. 

The conclusion is, therefore, warranted that State bank- 
ruptcy systems, except those limited as in New York, New 
Jersey and Illinois, work out well. Were they in force every- 
where, and did they stand alone, i. e., were there no assign: 
ment laws, and were all debtors compelled to administer 
their estates under the insolvency lasw, none but the non- 
resident creditor could rightly complain. On the other hand, 
but one-fourth of the States and Territories have such laws, 


and, I repeat, trade and, therefore, credit interests have be- 
come essentially interstate. 


State Regulation of Corporation Failures. 


Paralleling these two systems is one for the regulation of 
corporate failures. Some of the States have laws (for in- 
stance, New Jersey, Washington and Louisiana) which broad- 
ly regulate the equitable power of the court to appoint re- 
ceivers; others, like New York, do this in haphazard fashion; 
still others, like Massachusetts, make corporations amena- 
ble to their insolvency laws; while still others, for instance, 
Alabama, leave this class of debtors entirely to the equity 
jurisdiction of the chancery courts. Each statute prohibits 
preferences by corporations, and some void transfers and 
liens within a limited period. That of New Jersey seems 
the most comprehensive—it is much availed of, even since 
the bankruptcy amendments of 1903—and that of New York 
the most lax. From each State, however, couics the state- 
ment that local receiverships, even if carefully supervised 
by the courts, are characterized by heavy expenses. There 
is also a general complaint (save in New Jersey and Louis- 
jana) that creditors or stockholders on the inside, and not 
the courts, choos the receiver and dominate the administra- 
tion. While the point is made that few courts hold inter- 
state comity so high as to release the assets of a foreign cor- 
poration until its State creditors are paid therefrom. This 
is a characteristic of all State systems, and the larger the 
business and more widespread its dealings, the greater this 
menace to that equality which, we are told, is equity. 

Success in State administration of corporate assets seems 
to depend, first, on who really appoints the receiver, and, 
second, how closely administration igs watched by the courts. 
The average result is, therefore, one of failure. It could 
not be otherwise, Not only of failure, but, from an interstate 
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viewpoint, of confusion. For who can tell, when he sells 
his goods to a corporation, what laws will regulate, what 
judge or chancellor will preside, what the directors or stock- 
holders will do, should, perchance, failure follow. 

So much for the three general systems based on sub- 
stantive law. My indictment of State administration might 
fail, did it stop here. But, I charge that it is not so much the 
laws as the evasion of the laws that might ultimately have 
made us a nation of commercial perverts. Not so much the 
assignments by law as the assignments in spite of law. Not 
so much the insolvencies or the receiverships as the judg- 
ment notes, the chattel mortgages, the bills of sale, the at- 
tachments, the replevins and those special devices of the 
devil, the deeds of trust and trust chattel mortgages, all of 
which, having received the sanction of our courts, have made 
State regulation of failures a very carnival of injustice and a 
schooling in commercial crime. 


Preferential Practices in the States. 

Here I need but call as a witness any lawyer who prac- 
ticed extensively before 1898. In New York, even general 
assignments, with their one-third preferences, were too fair 
and, therefore, few. It was easier to get an attachment, or a 
confessign of judgment, or, if his client was a bank, to slip 
to the clerk’s office with a chattel mortgage made that very 
day, post notices of sale six days later, sell, and, within a 
week, put the debtor back in charge again, this time with but 
one creditor, the client, who was, of course, the purchaser, 
and all before the general creditors had opportunity to catch 
their breath or take heart sufficient to ask a court to say: 
Stop, thief! Or, if he practiced in the great metropolis, he 
could tell of reading affidavits whereby was replevined a 
store full of coats, because, forsooth, the buttons thereoa 
could be identified as sold on alleged fraudulent representa- 
tions; or, perhaps, he might have known another to suggest 
a stocking up in anticipation of a bulk sale to an auction 
house for a small consideration, and a compromise later on, 
from which the debtor, the shyster and the auctioneer ob- 
tained pretty dividends. Or, if he hailed from Pennsylvania, 
he might tell of judgment notes safely pigeon-holed until 
the psychological moment, then docketed, an execution, a 
sale, and a “reorganization,” with unfriendly or distant 
creditors suppressed; and all without remedy, save by a 
pooling of creditors and long-drawn-out suit in equity, in 
which the debtor would doubtless— 
> ee 

“Stamp God’s own name upon a lie just made 
To turn a penny in the name of trade.” 


How Lawyers Characterize These Practices. 

If from Michigan, he might tell you, perhaps with a 
blush, of the trust chattel mortgage in vogue before the 
bankruptcy law. Hear what he says: 

“After the repeal of the bankruptcy law of 1867 common 
law assignments were used, but, under a decision of the 
Supreme Court of Michigan, providing that assignees must 
recognize trust chattel mortgages given immediately preced- 
ing the failure of the debtor, it had been the practice to give 
a trust chattel mortgage, naming a friend of the insolvent as 
trustee and setting out specifically the names of the creditors 
and the amounts due them. Under this provision parties 
came in and took possession of the property at once under 
the chattel mortgage, and handled it without making a report 
to any court. To avoid taking an inventory, it had sometimes 
been the practice to give a first mortgage to the attorney 
for his fees, and then give the trust mortgage to all the 
general creditors, and then the property was sold subject to 
the first mortgage. The result was that unless a petition 
was filed in the Chancery Court, the parties disposed of the 
property just as they pleased, and there was no official rec- 
ord of their proceeding.” 





If from Missouri, the blush would, perhaps, be deeper, 
Again, I call the witness himself: 

“Prior to the enactment of the Federal bankrupt law, a 
voluntary assignment for creditors was very seldom made 
in this State, the most universal method resorted to by [ail- 
ing debtors being what is termed a ‘chattel deed of trust.’ 
Under this device, the debtor conveys his property to a trus- 
tee named in the conveyance, in trust, to secure the debts 
mentioned therein, it being provided in the instrument that 
if such debts are not paid by the debtor within a period speci- 
fied (usually from five to ten days) the trustee shall proceed 
to sell the property conveyed, either at private or public sale, 
as he may deem best, and out of the proceeds pay, first, the ex- 
penses of administering the trust, including reasonable com- 
pensation to himself and his attorney; second, the debts 
specified in the order of preference indicated, and, after 
paying these debts, pay over the surplus, if any, to the 
grantor in the conveyance, These conveyances were held 
valid in this State unless fraudulent at common law or under 
the statutes against fraudulent conveyances. Where an in- 
solvent’s estate was wound up under a chattel deed of trust, 
the entire administration and distribution of the assets was 
controlled by the trustee, who acted without any judicial or 
other official supervision. The trustee was usually given 
authority to determine the amount of his own compensation, 
and that of his attorney, and, when he exercised such au- 
thority, creditors had no remedy except to resort to a 
plenary suit attacking the deed. Under a chattel deed of 
trust a failing debtor determined for himself the order of 
preference in which creditors should be paid, and fixed the 
amount of the debt due to each creditor named therein. In 
actual practice, the money realized all went to favored credit- 
ors (usually relatives and banks), and the other creditors 
received nothing. So great, however, was the solicitude of 
the debtor that his socalled ‘confidential debts’ to relatives 
and friends should be discharged in full, that it was usual 
for him to ‘stock wp’ by buying a large quantity of goods 
before executing a chattel deed of trust. The wit of man 
can scarcely devise a method of administering the estate of 
an insolvent debtor which affords fewer safeguards for the 
rights of creditors, or offers more facilities for fraud and 
graft than this chattel deed of trust, as it was employed 
under the sanction of the courts of Missouri.” 

Nor were these ways that are dark confined to the 
centers of trade. I call Tennessee to the stand: 

“Notwithstanding the express purpose and intent of the 
state assignment law to prohibit preferences, it was so con- 
strued by our state Supreme Court that, unless the instru- 
ment purported on its face to be in fact a general assign- 
ment of ‘all’ the debtor’s property, it would not be so held, 
but would take effect merely as a special deed of trust for 
the exclusive benefit of the particular creditors named 
therein. The result of this holding was, in effect, to emascu- 
late the statute for all practical purposes, and it was quite 
usual for a debtor to make a special deed for the exclusive 
benefit of relatives or favored creditors; and, although such 
trust deed embraced in fact all of the property of the debtor, 
it could not be defeated, except for fraud, unless it purported 
in terms to be a general assignment of all his property for 
the benefit of al® creditors. Up to the passage of the bank- 
ruptcy act, therefore, we had in this state special deeds of 
trust creating preferences of any character desired, provided 
only there was a just debt and no actual fraud .. . The 
administration of the assigned estate developed upon an 
assignee named by the debtor, and, unless a bill was filed 
to remove him, charging fraud or incompetency, he remained 
in sole charge and distributed the assets. In the absence of 
some such bill there was no court proceeding whatever. 
The attorney of the assignor wag generally the attorney of 
the assignee, and it was so understood. If a bill was filed, 
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nee were but two terms of court a year, and a case usually 


required TWO years to wind up. Expenses were in most cases 
25 per cent. to 60 per cent. of the entire fund.” 
Listen to Webraska: 


“phe usual situation was: A man preferred certain 
creditors, like local banks, local] wholesale houses, or ‘per- 
haps —— —— of Chicago, who had ‘been carrying him for 
a jarge sum. These creditors received payment in full. 
vhen the debtor made a general assignment for the benefit 
of his creditors. The other creditors received practically 
nothing.” 

Georgia also: 

“Under the Jaw of Georgia either an individual or a 
corporation can give @ mortgage to any creditor who can 
place it upon record and immediately foreclose the same, 
upon which an execution issues instanter. Such creditor 
can then sell the entire estate, if personal property, within 
ten days from the date of notice of sale and have the pro- 
ceeds applied to the mortgage. The result in a majority of 
cases is that the mortgagee bids in the property, -puts the 
insolvent in charge, and the latter then carries on the busi- 
ness as before, with the exception that he adds the word 
‘agent’ in almost imvisible letters, at the end of his name. 
In all such cases the other creditors are utterly remediless. 
The Georgia law makes no distinction as to who receives 
preferential payments. ‘Neither banks nor family creditors 
are prohibited. Generally they were the persons who re- 
ceived them, to the utter discomfiture of all other creditors. 
The courts were powerless to aid. It made no difference 
how utterly insolvent.the persons who created such liens 


And Iowa, too: 


“Our State laws permitted the diligent creditor to secure 
himself by ‘bill of sale, chattel mortgage or attachment, 


awhich resulted in great waste of the debtor's estate and 


inconscionable inequities of distribution.” 

Likewise Pennsylvania: 

“The usual method of conducting a failure, whether 
honest or otherwise, was by the entry of a judgment note, 
the issuing of an execution, a levy by the sheriff, and the sale 
by that official after six days’ advertising. 

“As under our decisions no one but a lien creditor had 
any standing to attack the prior execution, the only remedy 
left to a creditor was an attachment under our fraudulent 
debtors’ act of 1869. After our courts had decided that under 
such an attachment the creditors had the night to attack 
the validity of a prior execution, some ingenious member of 
the profession concocted a scheme iby which the attachments 
would become abortive. His plan was, after the sheriff had 
levied upon the personal property of the defendant and all 
his choses in action had been attached under an attachment 
execution, to have the defendant make an assignment for the 
benefit of his creditors. The assignee, of course, took only 
qwhat was left after the judgment creditor was satisfied, or, 
in fact, nothing at all; amd he was usually found to be a 
Most efficient official when a general creditor attempted to 
Attack the validity of the first judgment. 

“Even when no assignments were made it was difficult, 
if not impossible, for non-resident creditors to take any 
‘Steps to protect their claims. The officers of the prothono- 
lary and sheriff are supposed to close for business at 3 
“clock p.m. The attorney who wished to conduct a sale of 
the character above described iwould enter a judgment note a 
few minutes after 3 o'clock :p. m., having first arranged with 
the deputy sheriff in whose district was the place of the de- 
fendant to wait for the writ of execution. Notices were 
Posted the same day, and the sale took place early on the 
Morning of the seventh day. If the execution happened to be 








issued after 12 o’clock noon on Saturday none of the mer- 
cantile agencies would learn of the matter until the follow- 
ing Monday, and many of the defendant’s creditors would 
know nothing of the sale until after it had taken place.” 

In conclusion hear what Iilinois says: 

“My understanding of the practical working of the law 
is that preferences were permitted on sufferanmce by means 
of the debtor paying everybody he pleased ‘before he made 
his assignment and that the preferential features in the as- 
signment law merely referred to the deed of assignment. 
By that means he took care of all those whom he desired to, 
including his counsel, and then selected his own assignee, 
who iwas generally represented by his own counsel. The 
estate was further depleted by large expenses. The creditors 
fought over what remained, in a manner expensive to the 
estate by reason of attorneys’ fees, etc., concerning which 
there was no system or recommended policy pursued, the 
statute being silent om that subject. I can not imagine a 
more chaotic condition of affairs.” 

‘Conclusions. 

These quotations might be extended without limit. They 
state iacts known to every lawyer, appreciated by most 
men, and sneered at by the cynical. They point out why 
and with whom state administration ig preferred. They sug- 
gest, too, certain conclusions. ‘May I not state them: 

1. Only where there is active supervision ‘by the courts 
does state administration succeed. 
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2. Albsence of such supervision is the rule, not the ex- 
ception, 

3. Alone of the state statutes, the insolvency laws of 
some jurisdictions bring out fairly equitable results. 

4. These do so because they interdict preferences, put 
administration in the hands of a creditorchosen assignee, 
and, in general, regulate administration along bankruptcy 
lines. 

5. General assignment laws, when availed of, are con- 
ducive of fraud and almost necessarily ratify preferences. 

6. Common law assignments, unregulated by law, are 
worse. 

7. Judgment notes, confessions, attachments and reple- 
vins go a step further. 

8. Special deeds of trust and trust chattel mortgages reach 
the limit. 

Seek information in whatever state you will, and the 
result is substantially the same. On the one hand, a chaos 
of laws and devious practices, the race of the diligent, 

“The good old rule, 
The simple plan; P 
They who have the power may take, 
They may keep who can!” 
Repeal Means Chaos, 

On the other hand, all that is good in a strong statute 
like the Massachusetts insolvency law, and much more, be- 
cause the bankruptcy law is uniform, interstate, national. 
Yet, some say 'we should go backward, and, by repealing the 
national law, set the state laws in operation again. For- 
tunately, these are few. Their reasons are known; some will 
not stand the light of day. The press, commercial] organiza- 
tioms generally, influential legal bodies like the American 
Bar Association and the Commercial Law League, all say 
no! Commerce is imterstate. Credit is interstate. ‘Collec- 
tions are interstate. And debts and debtors must be con- 
trolled by a law that is interstate. 

I repeat, in this era of widening federal powers as well 
dispense with the national regulation of waterways and rail- 
roads as national supervision of business failures; as well 
repeal the interstate commerce law as the national bank- 
ruptey law. For, repeal either, and, in our conditions, you 
enact chaos! 
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I am indeed glad to meet the members of the Kentucky 
Bar, and congratulate you upon the splendid results accom- 
plished by this Association in bringing the members together 
in the amicable relations so necessary to the highest concep- 
tion of the ethics of the profession. It is well to meet occa- 
sionally in fraternal] intercourse, forgetting the strenuous con- 
troversies of the day, and hear discussed the ideas which have 
guided the profession through all the years of civilization. 
These principles are summed up in the language of Sydney 
Smith: 

“Impress wpon yourself the importance of your profession. 
Consider that some of the greatest and most important inter- 
ests of the world are committed to your care. You are the 
preservers of freedom, the defenders of weakmess, the un- 
ravellers of cunning, the investigators of artifice, the hum- 
blers of pride and the scourgers of oppression. When you are 
silent, the sword leaps from its scabbard and the nations are 
given up to the madness of internal strife. In all difficulties 
men depend upon your exercised faculties and spotless in- 
tegrity, and require of you an elevation above all that is mean 
and a spirit which wil] never yield when it ought not to yield. 
As long as your profession retains its character for learning, 
the rights of mankind will be arraigned, and as long as it 

retains its character for virtuous boldness, those rights will be 
‘well defended.” 

The idea of the practice of Jaw which makes it a matter 
of quibbling and pettifogging is a low and perverted one; the 
highest honor and integrity must mark the calling which deals 
with the rights and liberties of the people. The lawyer is the 
medium through which the law reaches the people and that 


brings the public and the law into relations with each other. ° 


The commission is a sacred one, to be zealously guarded and 
exercised. Jack Cade, in King Henry VI., proposed to re- 
form England, and cheerfully advocated the first step that 
all the lawyers be killed. Such a state of society would hardly 
be desirable. Wherever there is liberty, there must be law, 


and wherever there is law there must be lawyers. 


Lawyers are necessary to civil liberty, as civil liberty rests 
upon law. The lawyer owes a duty to the public which is high 
and sacred. The license to practice carries with it obligations 
to society far above those of the layman. By reason of his 
training and his position, he is looked to for guidance and 
advice and wields an influence for good or evil greater than 
other men. In the early history of oug government, lawyers 
moulded and shaped its destinies; they builded the founda- 
tion upon which the superstructure of States rest today; they 
bore the burdens of government and were the pillars of the 
young republic. It may wel] be questioned if the lawyers of 
to-day, particularly in the large cities, as carefully fulfilled 


The Reign of Law 


By Hon. Joseph W. Folk 





their civic obligations as their forefathers. There was a time 
when the opinion of the wpper thousand American lawyers 
would sooner or later become the opinion of the American 
people. This was so because they exercised their full duty 
in public affairs, regardless of private interests. The wave 
of commercialism has affected the legal profession along with 
other callings, and now would it ‘be safe to permit the upper 
thousand American lawyers to dictate the policies of State? 
Some of the most brilliant minds in the profession are in the 
employ of interests antagonistic to the welfare of the people. 
Legitimate comibinations of capital are perhaps a necessary 
incident of advanced civilization, and to these I do not refer, 
but to the pirates of the business seas that prey on the people 
under the guise of corporate charters in defiance of laws, 
Lawful conporations are beneficial to a community, but asso 
ciations conceived in corruption and born in bribery are in- 
imical to the public good. Legitimate combinations are en- 
titled to fair treatment the same as individuals—to equal and 
exact justice, no more, no less—but if a corporation can not 
operate without bribery or surreptitious violetions of law, it 
were better for the people that it be wiped out of existence. 
In the early days the lawyer sold his learning alone and re- 
tained his individuality, and be it said to the credit of the 
profession that is the rule now. But many eminent attorneys 
of highest attainments dispose of not only their talents, but 
their freedom of thought and action. Instead of these being 
the bulwarks of liberty amd the enforcers of laws, they are 
chiefly engaged in devising means and schemes for evading 
the laws; they are the advisers of the Captain Kidds of com- 
merce in avoiding the consequences of laws intended to sup 
press them. It is no part of a lawyer's business to advise his 
client how to commit crime nor to become a partner in in- 
iquity. The lawyer who does so ceases to act as such and 
becomes a co-conspirator. There is no sanctity in such a re 
lation and it lacks every essential professional element. Lf this 
were not the exception rather than the rule, it would account 


for the fact that lawyers seem to have lost their proud position 
of old as mentors of the public conscience. Business is a good 
thing, honors are better still, but patriotism excels them all, 
and without patriotism one is unworthy to be a member of 
the legal profession. He is a minister of thie law that emanates 
from city, State and nation, and can no more practice law 
in the true spirit without patriotism than can a divine teach 
the doctrines of a Christ for whom he has no devotion. 

One cannot, be a good lawyer without being honest. Law 
and honesty go together, jests to the contrary notwithstand- 
ing. Dishonesty will undo a lawyer quicker than it will any 
one else. They see so much of it in other men they should 
lear to abhor it. There are fewer lawyers in the penitentiary 
than any other calling, not excepting ministers of the gospel. 
This should be a proof of their honesty, but some are unkin¢ 








enough to say it ig merely a tribute to their shrewdness. 12 





*Address delivered before the Kentucky State Bar Association. 
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a former House of Delegates in St. Louis, twenty-four out of 
twent)-eight memibers took bribes right and left. None of 
them were lawyers. Of the four who did not prostitute them- 
selves, three were lawyers. Under the laws of most of the 
States only two classes of men are required to be of good 
moral character—lawyers and saloon keepers. The laws go 
further and demand that the saloon keeper, in addition, be a 
law-abiding citizen, while nothing is said about the lawyer in 
this regard. That is taken for granted. 
uphold the laws, it can hardly be expected that others will. 










In a monarchy the government is sustained by the power 
of the crown; in a republic the government rests entirely 
upon the laws which a majority of the people make for them- 
selves. If all the laws were ignored, anarchy would be the 
resuli—there would be no government at all. ‘When any por- 
tion of the laws are not enforced, the government is weak- 
ened to that extent. Lawes that are not observed add just as 
much to good government as sores do to the human body. 
Disregard of one law breeds contempt for all laws, and laws 
to be effective must be respected. There is entirely too little 
respect for the majesty of the law in America. This inevitably 
jeads to corruption, which will, if tolerated, eat into and 
destroy civic life. I¢ a dramshop is allowed to remain open 
at a time the law demands it be closed, then the gambling 
laws cannot be consistently enforced, then other offenses de- 
nounced by the law must be tolerated, then comes grafting 
by officials for overlooking these violations, then legislators, 
imbued by the same spirit, sell their votes for bribe money, 
and a reign of corruption follows. The perpetuity of our 
government depends’ upon the manner in which our laws are 
carried out. Nearly everv State has laws on the statute 
books to which no attention is paid, and they reap the fruits 
by having all laws broken. I am not an alarmist when I say, 
if these conditions be tolerated, the republic itself will sooner 
or later fall by the props of the law on which it rests being 
weakened and decayed. Americans are accustomed to regard 
a republican form of government as a natural condition. That 
government is morta) and can die is a thought so entirely 
foreign to our conditions that it is folly in the minds of some 
to discuss it. A glance at history does not lend encourage- 
ment to this cheerful view. Our repwblic, though the best, is 
not the first nor the oldest. We have lasted now one hundred 
and twentymime years. Venice had a republican form of 
government for 1,100 years; Carthage, 700 years; Athens, 
with various intermissions, 900 years; Florence, 300; and 
Rome, 500 years. These governments have long ago passed 
from the stage of the world, and some of them are little re- 
membered. If our government ‘were to last three centuries 
longer and then die, it would go down into history as one of 
the most splendid and shortest lived among the wrecks with 
which the shores of time are strewn. What caused the down- 
fall of these governments by the people? The people made 
laws until the jaws became so many the people began to dis- 
regard their own laws. The laws of Rome were good; indeed, 
the Justinian Code is said to be the most perfect system of 
laws ever devised by man, yet Rome rotted and fell even 
while this code was im operation. The laws were all right, 
but the hearts of the people were not right, and the laws 
were not obeyed. ‘When the laws ceased to reign the gov- 


ernment resting upon that foundation of law commence to 
topple over. 













































































The reign of law means the rule of the people, for a ma- 
jority of the people make the laws. They register their will, 
crystallized in the form of statutes. We need a revival of the 
rule of the people. Four years ago the laws against bribery 
‘n all of the States was considered as practically a dead let- 
ter. Up to that time, for the fifty years preceding, there had 
only been about thirty-four cases of bribery reported in the 










If lawyers do not 





books in all the United States. When the prosecutions were 
commenced in St. Louis, the members of the House of Dele- 
gates denounced the bribery law as a “blue law” and as a 
dead jaw because it had not been enforced before. They 
argued that memibers of the House of Delegates, having been 
taking bribes from time immemorial, they had acquired a right 
to do so, and it Was just as proper for them to sell their votes 
as for a merchant to sell his wares. Here was a crime worse 
than any other, for bribery strikes at the foundation of all law, 
yet the law denouncing it was not enforced. Men gave bribes 
and thought nothing of it; men took bribes and boasted of 
the fact; corrwpt men feasted and fattened at the public ex- 
pense; legislative halls becamedens of thieves; laws became 
merchandise on the market, and all this time the public con- 
science was asleep. When the revelations came and the peo- 
ple saw how they had ‘been plundered and realized that a gov- 
ernment by bribery was a government by the wealth of the 
few and not by the people, they saw the offense in all its 
enormity, and from one end of the land to the other there 
was a civic awakening. Now everywhere officials are made to 
account at the bar of public opinion for all official acts, and 
those who prostitute their trusts and sell the powers that 
belong not to them but to the people are being made to an- 
swer for their offenses. And yet four years ago the ‘bribery 
laws was denounced as a “blue law” by those against whom it 
was sought to be enforced. Every law is a blue law if a man 
wants to break it. The non-enforcement of the bribery stat- 
utes might be explained by the difficulty of securing evidence 
of its violation, though a presecuting officer working at it 
seriously and willing to incur the enmities such an investiga- 
tion would bring about cam usually lay bare venality of that 
kind it it exists. But there are other laws plainly made to 
please the moral element, and then not enforced to please 
the immoral element. The differnce between a ‘wide open” 
town and a “closed” town is that in the former the laws are 
not enforced, while im the jatter the laws are observed. The 
gambling laws in many places are permitted to be disregarded 
and the laws regulating dramshops nullified. It has been 
claimed that these laws could not be enforced in large cities, 
but they are enforced and faithfully observed in the large 
cities of Missouri. In fact, Missouri is the most law-abiding 
State of the Union, and, in yielding obedience to law, has set 
an example for other States to follow. 

There is im practicaily all the States a statute requiring 
dramshops to close on Sunday and election days. Yet in some 
States it is openly and flagrantly violated. When one en- 
forces this law because it is the law, the same cry is made 
about “blue laws” and “dead laws.’ It is a law in the interest 
of good government to stop the enormous amount of crime 
that comes out of the dramshop on Sunday and election days. 
Those interested in having the law violated set up the specious 
plea that it is an interference with personal liberty. It is 
no more an interference with liberty tham the law against 
gambling or other laws in the nature of police regulations 
which restrict the rights of one man when they interfere 
with the rights of another. Absolute liberty to do as one 
pleases would mean barbarism, for there would be no limit 
to the conduct of an individual except his whims. The liberty 
of one would be the unrestricted liberty of every other, and 
perpetual warfare would result as the wants and desires of 
men come in conflict, and every man would have equal right 
to take or hold what his strength or cunning could secure to 
him. Security can only come from fixed rules, which the peo- 
ple as they become familiar with them will habiguaily respect. 
Restrictions which seem to the individual to ‘be hardships are 
but the will of the majority of the people operating through 
legislative acts. Where rights are defined and regulated by 
laws to which respect and obedience are given, any particular 
law is deprived of all seeming hardship. If each man were 
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allowed to say what laws are good and what laws are bad 
and to ignore laws he considered bad, there would be no laws 
at all. The dramshop keeper who violates the dramshop law 
calls loudly for the enforcement of the law against the man 
who breaks the larceny statute by robbing his cash drawer. 
‘The trust magnate looks with abhorrence upon the burglar, 
yet thinks he has a right to break the statute against com- 
binations and monopolies. The burglar detests the law 
dreaking of the trusts and thinks they should observe the law, 
but considers the law against housebreaking as an interfer- 
ence with his personal liberty. So it goes; men observe the 
Jaws they like and think they have a right to ignore those 
they do not like. The only safe rule is that if a law is on the 
statute books it must be observed... If a law is objectionable 
it should be repealed, not ignored. We need reform in the 
administration of the law more than anything else, though, 
perhaps, the old Athenian law might be found beneficial, 
which subjected to fine and imprisonment the person who 
proposed a law that turned out to ‘be bad or injurious to the 
public interests. We do not need new laws so much as the 
enforcement of the laws we have. There has been too much 
tampering with the laws in an effort to correct wrongs that do 
ot arise from the infirmity of the laws, but rather from the 
feebleness of their execution. An imperfect law well ad- 
aninistered is far preferable to a perfect law (badly carried out. 
‘The law is merely a weapon in the hands of officials, for, with- 
out officials, laws would be as useless as cannon in ‘war with- 
out men. Good government depends more upon the men 
«behind the law than on the law itself. No official has the 
right to violate ‘the oath that he takes to enforce the laws 
simply because some people do not want the law enforced. 
He cannot excuse non-enforcement on the ground that public 
sentiment is against the law. He does not swear to support 
public sentiment; he does take an oath to support the law. 
Public sentiment is a difficult thing to get at. Law-abiding 
‘people are quiet, while the lawless are so vociferous as to 
deceive some as to their number. The only correct way to 
determine public sentiment is by the expression of the peo 
-ple’s will through the law-making body. If an official cannot 
“bey the mandate of the law, he should resign and give ‘way 
to some one else who can. What seems public sentiment 
‘may be and often is the clamor of the lawless who have a 
selfish interest in violating law. ‘The indifference of good 
<itizens permitted bribery for a long time, but the public 
onscience ‘was at last aroused to the necessity of stamping 
it out. This civic indifference has permitted officials to take 
a solemn oath to carry out the laws on the statute books, 
and then to deliberately violate that oath. But the time is 
coming when an active public sentiment will demand that 
very public official keep his oath inviolate. There is no 
greater evil among us tham the easy nullification of laws by 
executive officials who have sworn to enforce them. It is not 
for an executive official to say whether a law is good or bad, 
‘but to enforce it ag it is. He should not ask is it popular? 
or is it good politics? but is it right? Im the end, if he 
remains steadfast, the right will win. The trouble has been 
that a privileged class has violated the law with impunity 
and escaped its consequences. It is not hard to pursue with 
all the terrors of the law the wretch who picks a pocket or 
steals a loaf of bread, but iit is quite another matter when the 
law is sought to be put agaimst those who have millions 
‘behind them with political influence enough to affect an 
entire community. When bad men get a bad man in office, 
they support him in all the evil that he does. Bad citizens 
are combined, good citizens are diveded, that is the chief 
«cause of lawbreaking. [ff good citizens would join hands in 
patriotic endeavor, the lawless could not control anything, 
for they constitute but a small proportion of the entire 
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population. The effectiveness of law depends entirely upon 
how it is executed. When the prosecuting ‘officer is attempt. 
ing to enforce the law against those of power, he may iing 
himself besieged on every side; close political friends may 
plead; inducements and hopes may ibe held out for lessened 
activity; annihilation may be threatened if he procecis, 
Pursuing steadily the course that he has mapped out, » ith 
the good of the people alone in view, he may find him:el 
hedged in at times by a wall of hostile influences; but now 
and then, looking beyond to that great public that he ig 
serving, a friendly glance or a kindly clasp of an outstretched 
hand will cheer and encourage him for further effort. He 
cannot expect the good opinion of those against whom he 
enforces the law. Their il] will is the best evidence of his 
sincerity. Every pressure may be brought to bear to swerve 
him from his conception of honest effort. If once he falturs, 
his usefulness as a public servant is gone. It may be {ar 
easier for him to allow some offense to go by unnoticed, put 
he should rather have the approval of his conscience than 
the plaudits of those who would profit by his neglect of duty, 
‘He should prefer to retire to private life conscious of having 
done his best than, by failing to do so, receive the encomiums 
of lawbreakers. If he halts, he will be applauded by those 
he should prosecute; if he goes ahead, he will encounter 
calumnies and attacks; but if he perseveres and remains 
steadfast, though the way may sometimes seem dark and the 
task hard, he will be sustained by the hearts and the con- 
sciences of the people. Corrupt men swpport a man for office 
and expect in return the privilege of licensed lawbreaking. 
Officials are elected to enforce the law, and have no more 
right to permit lawlessness to repay personal obligations than 
they would have to use the public funds to pay a private debt. 
When ali executive officials are ruled by law, no man could be 
above the law and the law would reign over all. Such a con- 
dition would ibe the highest form of civilization. Civilization 
rests upon law and law upon the citizen. No more important 
lesson can be brought home than of individual responsibility 
for the affairs of State and nation. The indifference of elec- 
tors is the weakness of repwblican form of government. To 
arouse them to action is a question of supreme importance. 
Those who would destroy the laws are always active and 
work while good citizens sleep, but once the latter are 
aroused they are invincible. If the people want a reign of 
law, they can get it, but they must fight for it. There is the 
same conflict between law and lawlessness as between the 
true and the false, the right and the wrong, the evil and the 
good. The people will uphold the laws when they understand 
the necessity of it, for the vast majority of the people will do 
right when they know right. There never was a time when 
unselfish teachers of the public were needed more than now. 
Lawyers more than any other class shiuld be the teachers 
of the people. They can do much, if they are true to their 
calling, to remedy the things that dishonor. Ags they are 
ministers of the Jaw, it is their duty to keep the fountains of 
law pure and undefiled. The person who in private life dis- 
charges the civic responsibilities resting wpon him may per- 
form as great a public service as he who faithfully does his 
duty in public office. Indeed, the public official is a reflection 
of the private -citizen, as the public life of a nation is a 
reflection of its private life. You as lawyers are in a position 
to wield a powerful influence by tongue and pen for the 
reign of law, so devoutly hoped for and so earnestly prayed 
for by all good citizens. Remember that the highest obliga- 
tion of your cailling is to your country; your duty is to the 
public above all. You are the sworn wpholders of the law, 
and, as you love freedom and defend weakness, adore the 
right and hate the wrong, ag you revere the law because it is 
the law, make your influence known and felt. 
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It is the purpose of this paper to consider whether for 
the States and Territories a uniform law of divorce is de- 
sirable and practicable, and if so, how best it may be secured. 
Accordingly the discussion will deal (1) with the nature of 
the problem, and (2) with its solution. 


1. Nature of the Problem. 

The divorce question is exceedingly complex, involving 
weighty elements—historical and practical, social and ethi- 
cal—which the wise lawmaker must clearly understand. It 
is needful, first of all, to grasp the meaning of.the divorce 
rate. 

The appearance in 1889 of the Government report, com- 
piled under the direction of Hon. Carroll D. Wright, dis- 
closed something like the real facts regarding divorce in the 
United States. This report contains fairly complete statis- 
tics, drawn from a careful analysis of the manuscript court 
records in all the States and Territories for the twenty years, 
1867 to 1886, inclusive. The facts revealed are sufficiently 
startling. In the entire country during this time, 328,716 
petitions for full or partial divorce were granted. From 9,937 
decrees in 1867, the number rose to 11,586 in 1871, 14,800 in 
1876, 20,762 in 1881, and to 25,535 in 1886; thus, comparing 
the last year with the first, showing an increase of 157 per 
cent, while the population grew but 60 per cent during the 
same two decades. 

Again—to express the result in terms of the divorce rate 
—in 1867, it is estimated, there were 173 divorces to 100,000 
married couples, while in 1886 the number had risen to 250. 
As a matter of fact, in the last named year, the average di- 
vorce rate in the United States was higher than for any other 
country collecting statistics, except Japan. In that country, 
according to Professor Willcox, there was “more than one 
divorce to every three marriages, and more than four and a 
half times as many divorces as there were in the United 
States, although the population of Japan was only about two- 
thirds as great.” 

Now, what part of this vast number of divorce decrees 
was due to the lack of uniformity in the divorce laws? The 
report shows that the evi! of migration for divorce is greatly 
exaggerated by popular opinion. Twenty years ago it was 
commonly assumed that, perhaps, 90 or 95 per cent of di- 
vorces were obtained by migration to jurisdictions where de- 
crees could be secured on easier terms than at home. The 
facts disclosed by the report were a great surprise. While 
it does not provide materials for an exact deduction, it was 
discovered that in over 231,000 divorces in twenty years 
where the place of marriage was known more than 80 per 
cent were granted in the States where the marriages were 
celebrated. “Now,” to quote Mr. Dike‘s summary, “as it 
was also shown that divorce on the average does not take 
Place until more than nine years after the marriage and as 
23 per cent of the population of the country had moved from 
the State where born,” it seems safe to say that not to 
exceed 2 or 3 per cent of divorces were secured by persons 
puigrating to other jurisdictions for the purpose. At present 
the relative number of such clandestine divorces is doubtless 
much less than in 1886, for in many vital points the laws of 
he States then chiefly responsible for the evil have become 
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The Problem of Uniform Divorce Law in the United 
States” 


By Prof. George Elliot Howard 








more stringent. Indeed, already in 1889, the Rev. Samueb 
W. Dike, the able secretary of the National League for the 
Protection of the Family—to whom is especially due the in- 
ception of the great Government report just mentioned—was 
led to declare that “the establishment of uniform laws is now 
the central point” of the divorce problem. Moreover, since 
1900, the action of the Federal and certain State courts is 
significant. In a number of cases arising in various States 
they have declared null and void decrees secured in jurisdic- 
tions where the plaintiffs were not bona fide residents, even 
when they had dwelt in such jurisdictions for the statutory 
term prescribed as a condition for obtaining a divorce. Thus 
both the statutes and the courts are distinctly discouraging 
to the “divorce colony,” even in South Dakota. 


In Europe the divorce rate is rising, while the marriage 
rate is falling. The same is doubtless true of the United 
States, judging from the scanty material available, It is 
by no means creditable to the American people, that, with 
very few honorable exceptions, the States are making no 
provisions for the collection or publication of divorce statis- 
tics. There is at present no means of determining the aver- 
age rate for the whole country; but every practical reformer 
and student of social ethics will rejoice that Congress has 
already provided for a second report on marriage and di- 
voree, covering the period since 1886. Within six months the 
director of the census is to begin the work. The result must 
be of essential value for the guidance of any effort to secure 
uniform laws. 

There has been a great deal of misdirected and hasty 
criticism of American divorce legislation. It is surprising, 
for instance, to find thoughtful scholars, like James Bryce, 
indulging in the traditional arraignment. The laws of the 
American States, produced since 1789, he declares, present 
the largest and strangest, and, perhaps, the saddest, body 
of legislative experiments in the sphere of family law which 
free, self-governing communities have ever tried.” Such 
sweeping criticism is in many ways misleading and fails to 
advance the solution of the divorce problem. In the first 
place, it is confusing regarding a general characteristic of 
the Federal system—the separate codes of the individual 
States in every branch of jurisprudence. On the subject of 
divorce, as on all other subjects, there is, of course, in the 
aggregate, a “large” body of statutes. In this field, as in 
others, the mass of legislation is often exceedingly burden- 
some to the administrator of the law; and doubtless it is pro- 
ductive of some evil. Yet who can doubt that this is in part 
the price of the Federal system of local self-government? 
May there not be compensations? Besides, in the case of 
divorce, the harm resulting either from the bulk or from 
the perplexity of the laws, while needing a remedy, is not 
so serious as is commonly assumed. For, secondly, the 
criticism of Mr. Bryce ignores the very encouraging prog- 
ress in remedial legislation during the last twenty years. 
Within this period the foundation of what may some time 
become a common and effective divorce code for the whole 
Union has slowly been laid. More and more in their essen- 
tial features the divorce laws of the States are duplicating 
each other, and they are becoming better. Little by little, 
as a detailed examination of the whole body of enactments 
reveals, more stringent provisions for notice to the defendant 
have been made, longer terms of previous residence for 
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the plaintiff required, and more satisfactory conditions of 
remarriage after the decree prescribed; while the more dan- 
gerous “omnibus clauses” in the lists of statutory causes 
have been repealed. Furthermore, it may well be questioned 
whether the complexity or the conflict in the American codes 
is so pronounced as in the numerous systems of divorce law 
maintained in the States of the German Empire until the en- 
actment of the imperial code of 1900. Besides “laxity” is 
not exclusively a feature of American legislation. It may 
reasonably be doubted whether any “omnibus clause” in the 
country gives wider discretion to the court than the fourth 
of the five clauses of divorce sanctioned by the new German 
code, allowing divorce when “either spouse has been guilty 
of grave violation of the obligations based on the marriage 
or of so deeply disturbing the marital relation through dis- 
honorable or immoral behavior that the continuance of the 
marriage cannot be expected from the other.” 

The question is, has American social liberalism regard- 
ing divorce, as in so many other respects, increased the sum 
of human happiness? If American legislation, on the average, 
is miore liberal than that ef Germany or France or Englani 
in extending the enumerated grounds of divorce, it would 
sure.y be rash io assume that it is the “sadccr” on that ac- 
count. Frankly admitting the urgent need of reform, the 
fact remains, as conceded by foreign observers like Tocque- 
ville and even Bryce, that family life in America is purer tian 
anywhere else in the world. 


The divorce movement is a portentous and aimost uni- 
versal incident of modern civilization. Doubtless it signi- 
fies underlying social evils vast and perilous. Yet to the 
student of history it is perfectly clear that this is but a 
part of the mighty movement for social liberation which has 
been gaining in volume and strength ever since the reforma- 
tion. According to the sixteenth century reformer, divorce 
is the “medicine” for the disease of marriage. It is so to- 
day in a sense more real than Smith or Bullinger ever dream- 
ed of. Certain it is that a detailed study of American legis- 
lation produces the conviction that, faulty as are our divorce 
laws, our marriage laws are far worse; while ou: apathy, 
our carelessness and levity, touching the safezuar:is of the 
matrimonial institution are well nigh incredible. 

Nowhere in the field of social ethics, perhaps, is there 
more confusion of thought than in dealing with the divorce 
question. Some people look upon divorce as an evil in 
itself; others regard it as a “remedy” for, or a “symptom” 
of, social disease. To the Roman Catholic and to thuse who 
believe with him divorce is a sin, the sanction of ‘successive 
polygmay,” of “polygamy on the installment plan.” At the 
other extreme are those who, like Milton and Humboldt, 
would allow marriage to be dissolved freely by mutual con- 
sent, or even at the desire of either spouse. According to 
th< prevailing opinion, however, a3; expressed in modern 
s.egislation, divorce should be allowed, with more or less 
freedom, under careful State regulation. Yet divorce is 
sanctioned by the State as an individual right; and there 
may be occasions when the exercises of that right becomes 
a social duty. The right, of course, is capable of abuse. 
Loose divorce laws may even invite crime. Nevertheless 
it is fallacious to represent the institution of divorce as in 
itself a menace to social morality. It is a result and not a 
cause; a remedy and not the disease. 

This is the principle upon which rests the whole modern 
theory of social control. In the western world the ex- 
tension of the sphere of secular legislation practically to 
the whole province—the whole outward or legal province— 
of marriage and divorce is a fact of transcendant interest. 
In this regard the reformation marks the beginning of a 
social revolution. Luther’s dictum that “marriage is a worldly 
thing” contained within it the germ of more history than 
its author ever imagined. The real trend of evolution has 





not at all times been clearly seen or frankly admitted; but 
from the days of Luther, however, concealed in theolozicaj 
garb or forced under theological sanctions, however opposed 
by reactionary dogma, public opinion has more and hiore 
decidedly recognized the right of the temporal lawmake: jp 
this field. “As a result, in the United States, not less c!var. 
ly than elsewhere in countries of western civilization, iuar. 
riage, divorce and all the institutions of the family are 
emerging as purely social institutions, to be dealt with ac 
cording to human needs. Definitively the State seems to 
have gained control of matrimonial administration. 


ll. The Solution of the Problem. 


Such in some of its essential elements is the nature of 
the problem. Its solution may now be considered. In the 
outset it must be conceded that the influence of legislation 
in curing social disease is very restricted. Apparently, if 
there is to be salvation, it must come through the Vitalizing, 
regenerative power of a more efficient moral, physical ani 
social training of the young. The fundamental causes of 
divorce lie far beyond the reach of the statute maker. They 
are rooted deeply in the imperfections of human nature and 
the social system, particularly in false sentiments regarding 
marriage and the family. Beyond question, the chief cause 
of divorce is bad marriage laws and bad marriages, The 
conviction is deepening that for the wise reformer, who 
would elevate and protect the family, the centre of the 
problem is marriage and not divorce. This judgment is 
based on an elaborate investigation by the writer published 
in 1904, covering the entire body of State and Territorial 
laws enacted since the American Revolution (1775-1903). 

The wise reformer must deal with causes and not with 
effects. He will not waste his energy in punishing divorced 
people by refusing to solemnize their marriages. Rather 
he will strive to lessen the social evils of which the divorced 
man or woman is the victim. Let ecclesiastical conventions, 
if they would serve society, concern themselves with restrain- 
ing the original marriages of the unfit. At present, is there 
any boy or girl so immature if only the legal age of consent 
has been reached; is there any delinquent so dangerous 
through inherited tendencies to disease or crime; is there 
any worn out debauchee, any rich or titled rake, who can- 
not somewhere find a priest, or a magistrate, to tie the 
sacred knot? 

Still the legislator has an important, though 1elativeiy 
rari yw, function to perform. ile san create a legal environ 
ment favorable to reform. Good divorce taws--laWs which 
are clear, certain and simple, laws whicn cannot be evaded, 
which are not a dead ietter, laws which express the best 
results of social experience—constitute such an _ environ- 
ment, and they may even lower the divorce rate. 

Therefore, it seems worth whii+ to strive for uniform 
divorce legislation. At this point a dual question arises: 
(1) Is it best to seek for uniformity in the entire divorce ccde, 
or only in certain parts of it? (2) How best may uniformity 
be attained? 

At present there is no public sentiment favoring an ef- 
fort for a uniform code embracing the entire body of matri- 
monial and divorce law. Ideally such a code is desirable, 
if it might be gained without too great a sacrifice of local 
control; for it would conduce in many ways to social order; 
but the question seems now entirely beyond the sphere of 
practical discussion. 

Again, it seems inexpedient, perhaps undesirable, to 
strive for a uniform list of statutory causes of divorce. It is 
precisely with respect to the legal grounds of divorce that 
theological conservatism and social liberalism aré in sharp 
est antagonism. From the scientific points of view, as a: 
ready seen, divorce in itself is not immoral. On the contrary, 
it is quite probable that drastic, like negligent, legislation is 
sometimes immoral. It is not necessarily a virtue in a di 
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ee law, as often assumed, to restrict the application of 

remedy, regardless of the sufferings of the social body. 

were, the only logical course would be to imitate South 
olina and prohibit divorce entirely. ‘The most enlight- 

| judgment of the age heartily approves of the policy of 
extending the legal causes so as to include offenses other 
than the one “scriptural” ground, such as intoxication from 

,abitual use of strong drinks or narcotics, as being equal- 
jy destructive of connubial happiness and family well being. 
Moreover, although the number of statutory causes ranges 
from one in New York, District of Columbia, and practically 
in North Carolina (1905), to fourteen in New Hampshire; 
still in the great majority of States there is a growing har- 
mony in this respect. On the whole, then, in any programme 
for securing uniform laws, it may be wise to exclude tlte 
statutory grounds, 

Accordingly it seems best to confine the movement to 
an effort to procure the adoption of a model statute, designed 
to prevent clandestine, collusive, or hasty divorce. In other 
words, it should be restricted mainly to procedure. In 1899 
a bill for such a statute was drafted by the Conference of 
State Commissions, and in 1900 slightly amended. It con- 
tains stringent provisions regarding residence, under various 
conditions, and for notice to the defendant; forbids divorce 
“solely upon default,” “solely upon admission by the plead- 
ings,” or “except upon trial before the court in open ses- 
sion”; allows “either party to marry again,” except that in 
“cases where notice has been given by publication only, and 
the defendant has not appeared, no decree for divorce shall 
become final or operative until six months after trial and 
decision.” I suggest that it would be wiser to provide for the 
appearance of the State’s attorney to resist all undefenden pe- 
titions; to introduce the decree nisi in all cases; and to forbid 





remarriage during a short period after final decree, say one 
year, to give opportunity for the completion of proceedings 
in error or on appeal. 

It remains very briefly to inquire how the adoption of a 
uniform law may be secured. The method of procuring the 
enactment of a federal law under a constitutional amend- 
ment—much favored fifteen or twenty years ago—has been 
abandoned by practical workers. It is doubtful whether such 
a law is desirable, even if it could. be secured. Instead, as 
will have been inferred from the foregoing discussion, it is 
preferred, through the state commissions on uniform legisla- 
tion, to urge the adoption of a model statute by the separate 
commonwealths. As yet nothing practical has been accom- 
plished. The subject has been found exceedingly difficult, 
and sometimes the conferences have been more interested 
in other branches of the law. Still there is ground for hope. 
It is a favorable omen of future success that already the bill 
drafted by the commissions for a uniform act relating to 
negotiable bills and notes has become a law in at least thirty 
States. 

Is it not probable that special conventions of delegates 
from groups of neighboring States or from all the States 
could win good results? Indeed, at the instance of Penn- 
sylvania, such a convention is to meet in Washington next 
February to draft a model law for submission to the State 
In August seventeen governors had responded 
to the call of Pennsylvania, in each case designating as the 
State’s delegation the three existing commissioners on uni- 
May success crown the convention’s labors! Mean- 
while every friend of social progress will eagerly await the 


legislatures. 


formity. 


director of the census, is sure to cast on the whole problem 
of marriage and divorce in this country. 


cane gece 


Some Curious Criminal Cases 


Unusual interest nas been aroused in the Boston “suit | 


case tragedy” by the way in which those instrumental] in the 
death of the young woman have been traced and discovered. 
The work of the newspapers and the detectives has been 
remarkably successful in solving the terrible mystery at 
first attending the finding of the dismembered body. Below 
is told how other crimes have been revealed. 

In a case tried by Mr. Baron Alderson the crime was 
brought to light, as the prosecuting barrister deciared, “by 
one of those strange and unaccountable impulses which one 
finds taking possession of guilty persons and urging them 
on to some mad step iwhich makes futile all the precautions 
they have taken to defeat punishment.” ‘ 

In this case the accused was charged with the murder of 
an old gentleman and of having robbed him of his purse and 
of a peculiar ancient silver watch. The watch the murderer 
hid in the trunk of a hollow tree, and with the money he 
had stolen he went abroad to the colonies, where he pros- 
pered. Por no less than ten years he lived in the colony, 
aiding year by year to his means. Whether during the 
whole of that time he was haunted by the memory of the old 
Silver watch in the hollow tree is unknown, but at the end 
of that time he actually made a voyage to England to obtain 
it, 


Paying a stealthy visit to the scene of his forgotten 








crime, he found the watch where he had hidden it. It would 

go, however, and he took it to a watchmaker to have it 
repaired, when its strange make and antiquity aroused the 
jewelery’s curiosity. He suddenly recalled the fact that the 
old gentleman murdered ten years since had been described 
as possessed of such a watch, and communicated with the 
police. It led to the guilty man’s’ conviction. 

The eminent doctor, Sir. Astley Cooper, told Sergt. Bal- 
lantine of a weird experience which once befell him when he 
was a young man and as yet undistinguished in his profes- 
sion. He had been called in by the police to see a man 
whom they had arrested on a charge of murder. Cooper, a 
relative, a warder, and the prisoner were in the cell together 
and the door was closed. Having made his examination, 
Cooper was preparing to leave when to his amazement, he 
saw a dog walk up to the prisoner and sniff at a place on 
his coat. 

The animal disappeared, and Cooper, requesting the man 
to take off the garment, examined the spot to which the 
dog had drawn his attention. There was a strange stain 
there, and subsequent examination proved that it was human 
blood. That stain did much to send the owner of the coat to 
the gallows. But what had become of the dog Cooper had 
so mysteriously seen? The warder laughed at the idea of 
such a thing being in the cell. The door had been shut 
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all the time, and the closest search failed to discover the 
slightest trace of the animal. Cooper always believed that 
the dog was a spectre sent to drag the criminal to his doom. 

Says John Conquest, for thirty years connected with 
Scotland Yard: “You have no idea how a man iwho is on 


the track of a criminal] enters into the spirit of the chase. 


For the time being his whole mind is centred upon the ! 


question that has to be solved. I have often been so absorb- 
ed in a case that I have gone without food and sleep, without 
having time to notice the want of either. 

“I well remember how I was brought into touch with the 
famous burglars, Charles Russell and William Whistler. 
For sheer ingenuity a clever criminal wants a lot of beating, 
and these two I always regard as among the most astute 
propertydiitters I have ever brought to ‘book. 

“The method they employed was for Russell, got up as 
a well-to-do country squire, to call on leading West end house 
agents and provide himself in this way with orders to view 
numbers of houses in wealthy neighborhoods. He usually 
selected those in a terrace, where the houses are almost in- 
variably built on the same plan, so that, having looked over 
one empty house, he knew exactly what the rest were like, 
and could draw up a plan of the particular house he had fixed 
upon for the ‘job’ in hand. The word ‘burglary’ is jnstinc- 
tively associated in the minds of most people with darkness, 
and no doubt this was why Russell and Whistler were so 
fond of choosing the daytime to play their little games in. 

“Having formed an idea as to which was the chief bed- 
room—the one, that is to say, most likely to be occupied by 
the lady of the house whose jewels they intended to appro- 
priate—they imparted this information to their accomplice, 
a mere lad of small ‘build, ‘but great agility. Climbing out 
of the house they were looking over, he would make his 
way along the roofs and get into the garret window of the 
house selected. 

“The time chosen for this daring enterprise would be 
just when the family were at a meal, so that the servants 
(would also be busy and there was every chance of no one 
being about upstairs, and the boy might therefore ransack 
the bedrooms without interruption. Inside a period of three 
months they committed no fewer than twenty burglaries of 
this character, the chief one being at Audley square, Park 


lane, where over £3000 worth of jewelry was stolen from 
a lady’s bedroom. 


“For a long time I was entirely baffled by these daring 
thieves, and it was their own ingenuity which eventually 
caused their downfall. I marked down certain localities as 
likely to become the scene of their next enterprise, and, hav- 
ing made wp my mind that they almost invariably worked 
at dinner-time, I had these carefully watched at this hour. 
For weeks all my efforts went unrewarded. Burglaries were 
committed under our very eyes. 

“One evening, however, I noticed a man walking outside 
a row of houses upon which I had my eye, who seemed to 
have the greatest difficulty in lighting his pipe. Apparently 
it kept going out, and each time he struck two or three 
matches in trying to relight it. My curiosity became sus- 
picion when I noticed that in spite of all these matches no 
smoke came from the pipe. 

“In an instant I perceived that this man was making 


a detective to think must always be to act. Inside ten mip. 
utes my men had not only arrested the man with the pipe 
which we found, sure enough, had no tobacco in it, but hag 
caught his ally in the empty house and taken the boy, 
with the jewels in his pocket. 

“It came out afterward that one of them invariably 
paraded in front of the ‘crib’ which was being ‘cracked.’ The 
boy upstairs kept a sharp look-out at the window while he 
Was at work, and if the man in the street struck one mitch 
it was a sign of danger, if two or more it indicated that the 
coast was clear.” 

The case of Peilly, a Frenchman, is one of the mos: re 
markable instances of mysteriously discovered crime. Doz. 
ens of theories have been suggested in explanation of the 
circumstances, each as wonderful as the other. Peilly was 
a iwidower, wealthy and greatly respected in his neighbor. 
hood. Among his friends he specially numbered M. Barace, 
a magistrate. But Peilly was not all that he appeared upon 
the suriace. He was a man of fierce passions and of crafty 
mind. He was a murderer. His victim was a young girl 
belonging to a poor family in the neighborhood, whose disap- 
pearance created immense sensation among the towns/olk. 
M. Barace was specially active in trying to clear wp the 
mystery, and he was accustomed at the end of each day’s | 
(work to visit Peilly to talk the matter over and discuss the 
next step and have a game at draughts and a glass of whis- 
key with him. 

One day M,. Barace received, to his intense surprise, a 
letter in Peilly’s handwriting and bearing his signature. It 
seemed like the letter of a madman. In it Peilly related 
how he had murdered his victim, the steps he had taken to 
avoid discovery how he had baffled Barace, and made some 
remarks upon that gentleman's sagacity of a by no means 
flattering nature. 

Investigation corroborated beyond all question the truth 
of the statements made in the letter. Yet Peilly to the 
last—even when, his guilt having been clearly proved, he 

confessed all—swore that he had never written it. There 
were details in it which, as he admitted, could only have been 
known to himself, and the handwriting was his; yet Peilly 
with his dying breath declared the letter was not his. The 
most plausible explanation suggested appears one put for- 
ward by an eminent French savant, that Peilly wrote the 
letter and sent it while in a somnambulistic state. 


In a famous case heard at Manchester in 1889, before Mr. 
Justice Charles, a presentiment played a strange part. A 
man named Gordon, a partner with his father and brother in 
a furniture business at Manchester, one day failed to put in 
an appearance at the head establishment. His relatives be- 
came oppressed with the gloomiest forebodings, and, pro- 
ceeding in search of him, visited a branch shop of theirs at 
Bury, at that time in charge of a manager named Dukes. 
Dukes declared that young Mr. Gordon had been there 
and had left many hours before. But a terrible presentiment 
filled the heart of the missing man’s brother that he was stil! 
on the premises. Dukes bade them search the place, and 
proceded with thq¢; work they had interrupted him in—plac- 
ing some furniture (which he said a lady had that day pur- 
chased) in a cart to be taken away. Among the furniture 
was a wardrobe, which young Mr. Gordon discovered was 
locked, and to which no key was to be found. He ordered 
it to be broken open, and discovered inside the body of his 
brother! He had been murdered by Dukes! 

A most extraordinary case was heard some years since 
at the Oxford assizes, in which a foul crime was brought to 
light through a presentiment. In this case, however, the 
person who was to act the part of a minister of vengeance 





signals to someone in one of the houses in the row. With 





was one quite unknown to the guilty person. 
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two laborers were working in a field one day, when 
one, an entire stranger to the district, inquired of the other, 
a native in those parts, the nearest way home to his lodgings 
in a Village about three miles away. The native informed 
him of a short cut. It was by means of a footpath, which 
1. certain place turned off round a little wood. 
“You might cut through the wood,” said the guide, “but 
it would not be safe. There’s am, old dry weil in it, and the 
vat overgrown you might pitch down before you knew 
Stick to the dootpath and you'll be all 


at < 


tops u 


where you were. 


right.” 

The inquirer thanked him and said he jwould follow his 
advice. During the rest of the day’s work, however, that 
old well in the wood haunted him. He could not get it out 
of his When the work was finished, he begged his 
companion to him the well. Why he twanted to see 
it he could not say, ‘but find that well he must. He was so 
persistent thet his comrade at last agreed to go with him 
to the they looked down into the dark pit, the 
mouth of which was nearly closed with bracken and bramble, 
they heard a faint cry come from its depths. The cry was 
that of a litthe baby boy. His discovery led to the arrest of 
his mother, who confessed that she had put the child down 
She was sentenced to penal servitude for life. An 
extraordinary of the case was that the iwretched 
woman, relating her crime, said that when she came to the 
well she could not summon the heart to throw the child 
down, so she lowered him to the bottom by means of string. 

How can one explain the extraordinary presentiment of a 
magistrate, which came to light in a case heard at the Taun- 
ton assizes? A man was charged with the murder of his 
child, a gir) 8 years of age. The murderer was an agricul- 
tural laborer and a widower, with this one child, whom he 
had placed with a relation to take care of. Some years 
after his wife’s death, again contemplating matrimony, he 
commenced to pay his addresses to a young woman in the 
neighborhood. It occurred to him, however, that the girl 
might refuse to marry him so long as the child was alive, 
and he determined to murder it. 


mind. 
show 


place. As 


the weil. 
feature 


Calling on the relation who had the little girl in charge, 
with him, and she was never again seen 
alive. The father was suspected, but the most energetic 
search failed to discover any trace of the missing one. But 
the news of the strange occurrence spread through the dis- 
trict, and it came to the ears of qa gentleman who was a 
Somersetshire magistrate. It occurred to him that the girl 
had been murdered and that her body had been thrown into 
a coal pit in the neighborhood. The pit was full of water. 
It would be hard to discover whether his surmise was cor- 
rect. The pit would, indeed, have to be pumped dry first. 

Night and day, however, the magistrate was haunted by 
that vision of the child in the pit. He tried to drive it from 
him, but it refused to leave him. Im the end, all other efforts 
to explore the pit having been futile, he actually ordered it 
to be pumped dry, an operation which cost him over £$200. lt 
resulted, however, in the confirmation of his terrible present- 
iments, for the body of the poor child was discovered in il, 
wrapped in a coat of the murderer. 

The assassin confessed his crime, and added that the pit 
Was an afterthought. He had at first buried his victim in 
a field, but, visiting her grave a day or two later he iwas 
horrified to find that a dog or some other animal had dis- 
turbed the surface of the ground! He dug the poor little 
victim up, and, carrying her to a pit, hurled her into the 
dark, sullen, secret waters, which seemed to promise to hide 
his crime so safely. 

Chief Inspector Frank Froest is the best known detective 
in England, and one of the most famous detectives in the 
world. ‘When the long arm of Scotland Yard has to be ex- 


he took it away 


tended to the far parts of the earth, it is Mr. Frank Froest 
who catches the ‘boat train at Charing Cross or Euston and 
journeys across continents after the man who is eventually 
to ‘be charged at Bow street. 

He has been on the hunt for men through Burope, in 
North and South America. “Froest of the Yard” is a well 
dressed, debonair man of the age round about 40, with deep- 
set blue eyes, sparkling with the fun of a boy. He is 
groomed to perfection, is never in a hurry, has a pleasant 
word for the most casual acquaintances, and a witty story 
for those he knows a little ‘better. 

He brought Dr. Jameson back to England after the 
famous raid, and he arrested Jabez Balfour in South Ameri- 
These are only two incidents in a career filled with ad- 


Ca. 

ventures that never reach the light. A careless man about 
town, ‘with nothing to do, the unobservant stranger would 
say. Never was a greater mistake. Those white, delicate 


looking hands, with their manicured nails, are said to be 
strong enough to bend a sixpence double. Those blue eyes 
are not always smiling, and those who have met him in the 
way of ‘ibusiness” will tel] you there is no more resolute man 
in any kind of encounter, no man quicker in resource or cool- 
er in action. 

Here is the story of one ‘of his escapes: A notorious 
French criminal in London iwas shadowed for days by In- 
spector Froest and his assistants. 

Presently the time was ripe for his arrest, and on that 
day, when the Frenchman called a cab on the Bmbankment 
and stepped into it, a well dressed gentleman in the person 
of Inspector Froest stepped in and told him he was under 
The Frenchman accepted the situation with philoso- 


arrest. 
phy. On the iway to the station he chatted in a friendly 
way. “You’ve had @ narrow escape, Froest,” he said. 

“I have known for days that you were shadowing me, 
and I have known that, though I had perfect freedom, Il 
could go nowhere without being followed by you or your 
men; that I would sleep in no house which was not sur- 
rounded by unobtrusive watchers. There was no escape, 
and it got on my nerves, and nearly drove me mad. 


I determined to kill myself and you. You remember 
strolling along behind me in Piccadilly? I saw you. I stood 
in a doorway near Piccadilly Circus, and, with by hand on a 
loaded revolver in my pocket, decided to shoot you when 
you came abreast of me, and then to shoot myself. But 
you did not come right along to me; you turned up the 
passage leading to Vine street. That saved your life.” 

‘Yes,’ said the inspector, “I had a man to pick you up 
at the Circus. We weren't leaving you.” The Frenchman 
smiled, and he and the detective chatted away till the police 
station was reached. 

Point is given to (Mr. Froest’s escape by the fact that 
the Frenchman is now serving in a French penal esitablish- 
for the murder of a companion in Paris. 

Once the detective went to Australia to arrest a cele 
brated swindler named T——, who, among other things, was 
a brilliant and successful card sharper. Mr. Froest brought 
him back to England. 

On the way back the card sharper told the detective 
many of his'experiences. Here is one of them: “When I 
got to Australia, I went up to one of the mining camps, where 
I was looked upon as a new chum with plenty of money. The 
day after my arrival, two of the local sharps, taking me for 
a pigeon, suggested a game of cards, and I agreed. I saw 
their game almost at once. I rang the bell loudly for the 
waiter, stopping the game till his arrival. When he came, 
‘Waiter, bring these gentlemen a pot of paint and a 


ment 


I said: 
brush.’ 
“*What for?’ said the other two players. 
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“‘Oh!’ I said, holding wp a couple of cards, ‘you've 
marked some of ‘the cards, ‘but not all of them. I thought 
perhaps you would like to finish the lot.’” 

‘(The tracing of and apprehension of the forger is a most 
interesting study,” says Col. James R. Branch, secretary of 
the American Bankers’ Association. “‘The association's de- 
tective agents classify photographs of forgers and group 
their handwriting, so that careful studies of these lines readily 
develop the origin of forgeries. On examininig a forgery the 
detective, first by comparison, determines if it was traced 
from a genuine signature or copied by freehand methods. 
‘Tracing is a (process of actual reproduction, the forger copy- 
ing the signature on transparent paper and transferring it 
to the paper to be forged, and is most readily detected, as 
the carbon or pencil] used is sometimes noticeable under the 
ink. Freehand forgery is a studied copy, and if skillfully 

‘executed is quite difficult to detect, sometimes deceiving the 
writer of a genuine signature whose writing has been imi- 
tated. 

“The forger leaves behind him documentary evidence 
of his work, iwhich usually shows the earmarks of a profes- 
sional. One forger or forger band uses one system &nd pre- 
text, another a distinctly different one. The handwriting of 
forger and presenter offers a good opportunity of detection 
by comparison with similar forgeries recorded; the pre- 
senter’s description, in most cases obtainable, is carefully 
studied, and can many times be associated with some pro- 
fessional forger or middleman. The introducer, paying tel- 
ler or any others who transact business with the presenter 
are shown by the association’s detective photographs of sus- 
pects, from among which the presenter is identified. 

“Investigation usually results in his being located, and 
he is watched, resulting in locating the forger and middleman. 
The bank from which the small drafts are purchased also 
furnish a possible clew to the band by describing and identi- 
fying a photograph of the purchaser, who is also watched, 
and who meets the middleman and presenter, and possibly 
the forger. The purchaser and presenter are not difficult to 
convict when collusion can be shown, but conviction of the 
middleman and forger require considerable effort. All known 
members of a forgery band are arrested simultaneously, a 
confession in most cases being obtainable from presenter or 
purchaser implicating the middleman and forger. The de- 
tectives often find in the forger’s rooms the paraphernalia 
used in committing forgeries, which also materially aid in 
+Ais conviction. 


“The most common methods of bank swindling by for- 
gery,” said Col. Bramch, “are by draft raising or altering by 
forging a signature or the indorsement of the depositor or 
payee or by gaining the confidence of the bank officials and 
obtaining money on drafts, checks or notes utterly worthless. 

“Draft raising is operated as follows: A purchases from 
a country bank drafts for small amounts—$3, $4 or $5— 





which he delivers to B, commonly known ag the go-be: weg 
or middie man, who gives them to C, the forger, who, part) 
erasing the ink lime after the amount on a small drai', 
serts the word ‘thousand,’ altering the figures in the sam 
way and returns it to B, who delivers it to D, a presunte, 
D, by false pretence, obtains an introduction at a bank cary 
in the month, informs the officials that he was a resid< ut ¢ 
the section where the drafts were issuel and that he wishy 
to transfer his bank account. If he is accepted as a cusiome 
he deposits the raised drafts, the alterations in whicli ar 
usually not detected by the bank drawn on. 

“In a tew days the middleman appears with one or ty 
small checks drawn by D for certification, to determine 
there is any suspicion. If the forgery is not discovered by 
the bank drawn on the forgers have a month in twhich t 
operate before the issuing bamk receives the draft and dis 
covers the fraud. Meanwhile D gradually withdraws ty 
checks cash representing the amount deposited. 


“A swindler usually encounters little difficulty in obtain 
ing a letter of introduction to a bank if the introducer through 
a proposed business transaction anticipates some benefit in 
giving it. The introducer should be required to indorse any 
drafts deposited ‘by new customers, thereby assuming al! re 
sponsibility, amd satisfactory reference should be required of 
a new depositor, which, if carefully investigated before any 
checking is permitted, will prevent frauds of this kind. A 
torgery band of this kind when successful divides its profits 
about as follows: Forger, 30 per cent.; presenter, 30 per 
cent.; middleman and purchaser, 20 per cent. each. 

“One of the common methods of bank swindling is by the 
forged signature of a depositor to ‘bearer’ checks, or the 
forged signature and indorsement to a check payable to some 
fictitious name. These forgers learn where a business man 
has a bank account, obtain by a letter of inquiry necessitating 
a reply or through dishonest employes canceled checks of a 
bank depositor, which are used as models to copy from. On 
a blank check of the ‘bank to be defrauded are carefully imi- 
tated the filling and signature of a genuime check, made 
payable to ‘bearer’ or to some fictitious name, which is 
written as an indorsement, underneath which is forged the 
indorsement of depositor certifying to the genuineness of 
indorsement of the payee. 

“Such forged checks are usually presented for payment 
at a busy time when there are a number of customers in line 
at the paying teller’s window. Paying on checks with the 
indorsement apparenitly certified to by a depositor is a very 
risky transaction. Sometimes if the signature is questioned 
the presenter of a forged check will request the teller to 
communicate with the drawee by telephone, giving a num- 
ber where a confederate of the presenter is stationed, who 
replies that the check offered is genuine. Persona] identifica- 
cation, if insisted wpon in these cases, will prevent fraud.— 
Boston “Herald,” 
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Any topic professing to deal with the Constitution of the 
nited States should have a personal as well as legal interest 
to the bar of New Jersey. Of the thirty-nine signers of that 
hnstrument, four held commissions from the council and as- 
sembly of the State to represent it in the convention of 173%, 
William Livingston, William Paterson, David Brearley and 
onathan Dayton. William Livingston was several times 
governor of the State, and held that office when commission- 
ed to act as a delegate to the Philadelphia convention. Wil- 
liam Paterson, his successor in the governorship, was nomi- 
nated by President Washington to the place of associate jus- 
tice of the Supreme Court of the United States, and sat in 


ine if 
ed by 
ich t 
d dis 
is by 


} tah. 
rough 


fit in that august tribunal from 1793 until 1806. Upon Chief Jus- 
© any tice Elisworth’s resignation, the general expectation seems 
ull re to have been that President Adams would nominate Paterson 
ed of to the vacant post. Out of consideration for the feelings of 
2 any Cushing, who was Paterson’s senior upon the bench, Adams 
d. A@@Mdeclined to promote him, but tendered the office to Marshall, 
ofits by whose side Paterson sat for five years. David Brearley, 
v per the Chief Justice of New Jersey, was placed by his associates 

in the convention upon the grand committee of eleven, to 
y the which were referred the mode of choice of the President of 
r the the United States, and the subject of his eligibility and his 
some powers; and Brearley subsequently sat in the convention sum- 
man moned by your State to decide upon the momentous ques- 
ating tion of the ratification or non-ratification of the new Constitu- 
of a tion. Jonathan Dayton, the fourth signer, was, for two suc- 


On cessive terms, speaker of the House of Representatives, and 


r imi- afterwards sat for New Jersey in the Senate of the United 
made States. The very fabric of the Constitution is woven from 
“h is a compromise between the New Jersey plan, which aimed 
i the to maintain the equality of States, small and large, and the 
3s of Virginia plan, which would have merged the States in a cen- 

tralized government. When, after many concessions, the 
— task of the convention was finished, the people of New Jersey 
. tes on December 18, 1789, cordially ratified its work, your State 
. the being the third in order to announce its approval of the new 
very constitution. The first ten amendments, or bill of rights, 
alll are rarely dissociated in thought from the original text, whose 
so i sacredness they seem to share, for their passage was recom- 
oak mended to overcome the distrust that kept some States aloof 
ars from tatification. New Jersey led all her sisters in recom- 
ifies- mending their adoption. In vindication of my topic I might 
aad appeal to the example of one of your presidents, Chancellor 


Stevenson, who, in an interesting and instructive address 
before this association, in the summer of 1901, upon the mean- 
ing of the words, “the United States,” in the uniformity clause 
of the Federal Constitution, expressed his desire to incite his 
younger brethren to the regular and thorough study of our 
great organic law. Surely upon the anniversary day of Bun- 
ker Hill, upon a soil fully as consecrated as that of Massa- 
chusetts, with the blood of revolutionary heroes—to the 
descendants of the men of Princeton, Trenton and Monmouth 
a brief study of some features of the great chart of our gZov- 


ernment might seem a patriotic privilege. Would that some 
Wizard of fiction, a Scott, a Thackery, a Dumas, might re- 
people these scenes with images of the hallowed dead, so 
that in the verisimilitude of life they might re-enact the 


ee 








“i/The Law of the Constitution in Relation to the 


Election of President’ 
By J. Hampton Dougherty 


drama of their time. The Mirabeaus were few that sat in 
the French States General of 1789, but our States sent their 
intellectual Titans to the convention of 1787. Nor would New 
Jersey's revolutionary heroes blush at the record of their 
descendants. To Paterson in after years succeeded Bradley 
in the Supreme Court; to Dayton, Pennington, as speaker of 
the house, and the roll is long and illustrious that is blazored 
with the names of the Daytons, the Dickersons, the Freling- 
huysens, Stocktons, 

Gladstone eulogized the American Constitution as “the 
most wonderful work ever struck off at a given time by the 
brain and purpose of man.” It does not derogate from our 
reverence for that instrument to learn, as one of your own: 
scholars, Prof. Alexander Johnston, of Princeton, clearly 
showed that “not creative genius, but wise and discreet se- 


lection was the proper work of the convention.” The only 
feature of its work which may fairly be styled creative, re- 
lates to the electoral system—unless, perhaps, the provisions 


of the Constitution of Maryland for the choice of electors to. 
nominate State senators may be considered the model from 
which the presidential electoral system is derived. The presi- 
dential electors have been as completely stripped of their in- 
tended functions as have their long dead prototypes of 
mediaeval Germany, but in all other respects time has more 
than vindicated the wisdom and sagacity of the founders of 
the Constitution. While the question of ratifying the Consti- 
tution was undergoing discussion, James Monroe, in an ad- 
dress to the people of Virginia, said: “The electors hold the 
reins.” Democracy today, and not the electors, hold the 
reins. But is democracy in actual control, or is its suprema- 
cy merely formal and not vital; and is the actual power of 
selection of the chief executive to-day as inexorably vested 
in nominating conventions as it formerly was in nominating” 
caucuses? Was Benton, in whose eyes all caucuses and con- 
ventions were odious usurpers, correct in saying: “The 
people have no more control over the selection of the man 
who is to be their President than the subjects of kings have 
over the birth of the child who is to be their ruler?” This 
interesting inquiry awakens many reflections, but I wish, at 
present, to invite your attention to some of the legal ques- 
tions which are suggested by the clauses of the Constitution 
relating to the election of the President. These succinct pro- 
visions are hardly longer than Lincoln’s brief but immortal 
oration at Gettysburg. 

The original Constitution thus prescribes the method of 
the appointment of electors: “Each State shall appoint, in 
such manner as the Legislature thereof may direct, a number 
of electors equal to the whole number of senators and repre- 
sentatives to which the State may be entitled in the Congress, 
but no senator or representative, or person holding an office 
of trust or profit under the United States shall be appoimed 
an elector.” This clause of the Constitution was a few years 
ago, in McPherson v. Blacker (146 U. S. 1) unanimously held 
by the highest tribunal of the nation to vest the State Legisla- 
tures with pleaary power to appoint in such manner as they- 
pleased. In that case the constitutionality of an act of the 
Legislature of Michigan was assailed, by which an elector 
was directed to be chosen in each of the twelve congressional. 





*Address before the New Jersey State Bar Association. 
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districts into which the State was divided, and two additional 
electors were to be chosen, one in an eastern, the other in a 
western section of the State as delimited by the law. Al- 
though, in the early days, electors had often been directly 
appointed by the State Legislatures, and had been chosen 
in districts, as well as by the general ticket system, the 
theory of the critics of the Michigan statute was that the 
appointment of electors was intended by the Federal Con- 
stitution, to be the act of the State as a corporate entity; 
and in urging this theory the opponents of the Michigan en- 
actment were only following the reasoning put forth by the 
Federalists in the State of New York, in 1799 and 1800, when 
they defeated a bill drawn to give to the people the right of 
choice in districts, on the plea that the intent of the Con- 
stitution was that the States should act as corporate entities 
in the appointment of electors. In a learned opinion in which 
the various methods of choice of electors in the different 
States, in the early days, are exhaustively reviewe, the court 
upheld the Michigan sta.“te, declaring in uneqtivocal lan- 
guage that absolute control of the method of appointment 
was given to the State Legislatures. “The appointment and 
mode of appointment of electors belong exclusively to the 
States under the Constitution of the United States,” Benton, 
in the United States Senate, in 1824, in arguing that the word 
“appoint” was not intended to deprive the people of the right 
of choice, and that it was a species of tyranny for the Legis- 
lature of a State to arrogate the power of appointment to 
itself, somewhat pedantically said that the word “appoiut” 
Was used to avoid a “tautophony,” and that it really meant 
“elect.” But no more absolute or autocratic word than “ap- 
point” could have been employed to import the plenary power 
of the State Legislature. So comprehensive and unfettered 
is the grant, so omnipotent the power of the Legislature, that 
it may not only itself choose the electors, or confer the privi- 
lege of election upon the people, to be exercised in districts, 
or by a vote upon a general ticket throughout the State at 
large, but it may even go so far as to give the power of ap- 
pointment to the judiciary of a State, or to any body or per- 
son. In his opinion, as a member of the electoral commis- 
sion of 1877, upon the Florida case, your own senator, Fred- 
erick T. Frelinghuysen, stated that the Legislature of Penn- 
sylvania had, at one time in the history of that State, con- 
ferred the power of appointing electors upon the judiciary 
of the State, and a distinguished representative of New York, 
Henry R. Storrs, whom Henry Clay once pronounced the 
most eloquent man to whom he had ever listened, impressive 
ly declared in the House of Representatives, in 1826, that the 
power of a State Legislature was so unlimited that it might 
direct the electors to be chosen by the officers of a bank or 
even by a synagogue; and no one disputed his contention. 
But there was never any decision by the Supreme Court upon 
the formidable nature of this power until that rendered in 
McPherson v. Blacker. One startling corollary or deduction 
from the language of the Constituiton, which was not, how- 
ever, drawn by the court, has met with the approval of some 
distinguished statesmen and jurists. It has been ably argued 
that this clause of the organic law contains a gift of power 
direct from the federal authority to the State Legislature, and 
that no State Constitution can in any manner limit it. Hence, 
if the Legislature of the State of New York should take from 
citizens who exercise the suffrage, the privilege of voting 
for presidential electors, and vest the appointment in the 
Court of Appeals of the State or the New York Central Rail- 


Toad Company, such an apparently revolutionary procedure 
would be within its competency, under the nation’s organic 
law. There is a marked contrast between the provisions of 
that instrument touching the appointment of electors, and 
the clause relating to the election of members of the House 
of Representatives, for the members of that house are to be 
elected by electors, that is, citizens, qualified to vote for rep- 
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resentatives in the most numerous branch of the State | egis 
lature. “If,” said Senator Morton, sitting as a member of th 
electoral commission of 1877, “the Constitution of a Stats 
should provide that the presidential electors should b« ap 
pointed by the Supreme Court of a State, that could noi pre 
vent the Legislature from providing that electors may be ap 
pointed by the vote of the people.” Frelinghuysen apj 
Garfield expressed their full accord with Morton's view, by 
Bayard registered hig emphatic disapproval. Unfortunately, 
none of the Supreme Court justices who were members of 
the commission made any utterance upon this precise )oint 
It must, I think, be conceded, and it was held by a majority 
of that commission, that no State Constitution can ad! m 
strictions to the qualifications of electors, which are not 
contained in the Federal Constitution, but Morton’s, Freling. 
huysen’s and Garfield’s proposition goes further. Morton haji 
previously enunciated the same views, in the Senate, in 1874, 
in arguing for an amendment to the Constitution which choulj 
abolish the entire electoral machinery. He then said: ‘The 
Legislature may any day repeal the law by which the electors 
are to be elected by the people, and may direct them to be 
elected by the joint ballot of the two houses, or may av 
thorize the Governor of the State, or its Supreme Court to 
appoint them.” Thus, at the threshold of the electoral sys 
tem arises a question of transcendent moment, which is, has 
the organic law of the United States, in clothing a State Leg. 
islature with plenary power to appoint electors, elevated the 
Legislature of the State above and beyond the State Const 
tution? I shall not presume to do more than state the ques 
tion. 






The Constitution prescribes that no senator or representa 
tive or person holding an office of trust or profit under the 
United States shall be appointed an elector. In all our politi- 
cal history there is nothing so extraordinary as the complete 
subversion of the Constitution whereby the class prohibited 
from becoming electors have, in actual practice, through the 
agency of nominating conventions, become the persons who 
name the electors. But our present concern is rather with 
the legal problems which the apparently ciear and emphatic 
prohibition of the Constitution has raised. Is this provision 
self-executing; or does it require congressional legislation 
to render it effectual? It has been cogently argued by emi- 
nent jurists that it is not self-executing, whereas jurists of 
equal rank have maintained that, like the prohibition agefnst 
the passing of an ex post facto law, or a bill of attainder, it 
executes itself. In 1837 a committee of Congress, which 
numbered among its members Clay, Silas Wright and Felix 
Grundy, said that, should it ever become necessary to deter- 
mine upon the qualifications of electors, the important ques. 
tion would be presented, What tribunal would under the Con 
stitution be competent to decide? Would the respective col- 
leges of electors in the<different States determine the qualif- 
cations of their own members, or would Congress or some 
other branch of the Federal Government undertake the duty 
of decision? Congress has never answered these questions 
by any legislation, permanent or temporary. Most divergent 
views have been entertained. It has been claimed that the 
States alone are to pass upon the qualifications of their elect- 
ors, but such a doctrine would make the State which had dis 
obeyed the prohibition of the Federal Constitution, the judge 
of its own conduct, and it has, therefore, been argued that 
it is for the general government to decide whether disqualified 
or ineligible electors have been appointed by a State. Others 
again have contended with much show of reason, that ff an 
elector has been elected or appointed, he becomes an elector 
de facto, although constitutionally ineligible—unless per 
chance his ineligibility should be so patent as to require no 
proof whatsoever to establish it; and that nothing short of 
a writ of ouster executed before his vote was given in the 
electoral college would avail. According to this line of rea 
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soning, an elector who might happen to hold the office of 
postmaster or shipping commissioner would be an elector de 
facto, if not also de jure, whereas a vote for two Federal 
senators as electors would be ipso facto void. 

While the Constitution provides that no person can be- 
come President merely because he has the highest number 
of electoral votes in his favor, but makes a majority of the 
votes of the appointed electors essential to a choice, as the 
instrument originally stood, before the passage of the twelfth 
amendment, a person might be elected vice-presidert, so 
Jong as he was next highest on the list to the person chosen 
President, although he had not a majority of the electoral 
yotes. This was Adams’ case in 1789, for although next upon 
the list to Washington, who had all the sixty-nine electoral 
votes, Adams had but thirty-four. 

The provisions of the original Constitution relating to the 
election of President and Vice-President were found to 
operate unsatisfactorily before many years had _ elapsed. 
Washington was the unanimous choice of the electors for 
the office of President, but upon his retirement to private life 
the vote in the electoral colleges showed that there were 
always two candidates for the chief executive office from the 
ranks of either party. Naturally every person of distinction 
sufficient to secure electoral votes was an aspirant for the 
presidency; none aimed for the second place. Hence, as 
easly as 1797, amendments were proposed in Congress to 
require electors to distinguish in their ballots their ehoice 
for President from their choice for Vice-President. But Con- 
gress could not be persuaded to see the wisdom of submitting 
such an amendment to the States, until the crisis of 1801, 
which brought the country to the brink of revolution, com- 
pelled attention to this serious constitutional defect. When 
the electoral returns were opened in that year in the joint 
meeting of the two houses, it was discovered that Jefferson 
and Burr had seventy-three electoral votes each. Each had 
not only the same number of votes, but also a majority of the 
votes of the electors who had been appointed in the several 
States, and there being no choice by the electors, the election 
reverted to the House of Representatives, which, under the 
phraseology of the Constitution, was required to make its 
selection between these two candidates. Thirty-six ballots 
were had in the house before the combination for Burr was 
broken, and it was charged that negotiation and intrigue and 
the promise of offices were necessary to secure a majority of 
f the States for Jefferson. These charges may not have been 
true, the danger of cabal and corruption which the 
electoral system was framed to prevent seemed on the con- 
trary to be intensified by the existence of that system. To 
overcome the possibility of a tie between the leading candi- 
dates, and the constant recurrence of an election in the house, 
the twelfth amendment was adopted. It was proposed in 
Congress in 1803, but was so vehemently resisted that the 
speaker's vote was requisite to its passage in the House of 
Representatives, Only thirteen States out of the seventeen 
then in the Union ratified it. Mr. Justice Story seems to 
question whether the amendment was an improvement upon 
the original plan. But one clause in the amendment was a 
distinct improvement, and remedied a decided defect. Al- 
though the original clause hedged about the presidential of- 
fice with limitations, it neglected to safeguard the vice- 
presidency. Anyone, apparently, was eligible to that office— 
George IIL, William Pitt or the First Consul, if second upon 
the list, would have been elected Vice-President, and, upon 
the death, resignation or inability of the President, would 
have become acting President. The twelfth amendment ef- 
faced such a possibility thereafter, by providing that no per- 
son who is ineligible to the presidency shall be eligibie to 
the office of Vice-President. 

By the terms of the original Constitution, if two or more 
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votes of the electors, the choice of the President, which would 
then devolve upon the house, would be made from these per- 
sons, but if no one had a majority, the selection was then to 
be made by that chamber from the five highest names upon 
the list. The twelfth amendment, besides requiring distinct 
ballots for President and Vice-President, provides that if no 
person voted for as President has a majority of the votes 
of the appointed electors, the House of Representatives shall 
make its choice from the three highest names. In case no 
candidate for Vice-President should cémmand a majority of 
the electoral votes, the Senate is to choose the Vice-President 
from the two who have the largest number of votes. The 
vote in the house is to be taken by States, the representa- 
tion from each State having one vote; a majority of the 
States is necessary to a choice. But no election can be held 
unless there are a member or members present, from 
two-thirds of the States. Debate over the number from 
which the house should choose the President was protracted 
in the Senate in 1803, when the resolution for amendment, 
which had originated in the House of Representatives, was 
discussed in the upper chamber. The house resolution, pre- 
serving in this respect the language of the original Constitu- 
tion, contained the number five. The Senate reduced the 
number to three in order to overcome the scruples of the 
smaller States, whose senators feared that the larger number 
would lessen the probability that a President woula ever 
come from a small State. To understand the feeling of the 
small States, analyze the electoral vote of 1801. Jefferson 
and Burr had seventy-three votes each, Charles C. Pinckney, 
of South Carolina, had sixty-four votes, John Adams, of Mas- 
sachusetts, sixty-five, and John Jay, of New York, one. If 
the house, in electing the President, had the right to select 
one of five (which would have been its right and duty under 
the original Constitution, had no candidate received a ma- 
jority of the electoral votes), Jay, who had only one electoral 
yote, would have been a competitor, and the influence of a 
large State and its possible ability to effect a combination 
in the house in the interest of its favorite, awakened the 
jealousy of the smaller commonwealths, In this narrow dread 
and suspicion, the real objection to any arbitrary number, 
especially a small number, was ignored. Suppose there are 
four candidates, A, B, C and D, no one of whom has a ma- 
jority of all the electors who have been appointed, and assume 
that C and D, as is easily possible, have the same number of 
electoral votes; how is the election in the house to proceed, 
with the house limited to a choice between three, unless 
either C or D withdraw from the race? Or suppose the 
electoral votes are equally distributed among A. B, C and D, 
how is the house to proceed to discharge its duty of electing? 
If in the first suppositious case, C and D are each to be 
treated, as third upon the list, because the votes in their 
favor are equal, shall A. B. C and D be al Itreated as first 
upon the list, inasmuch as each has the same xumber of 
votes, and will candidates E and F have a right to be voted 
for? In 1825 there were four candidates for the presidency, 
no one of whom had a majority of the electoral votes, and 
the election consequently reverted to the house. Adams, 
Clay, Crawford and Jackson might have each had the same 
number of electoral votes, or any two of them might have 
been tied. In 1860 there were four candidates for the presi- 
dency, all of whom commanded a substantial vote, Lincoln, 
Douglas, Bell and Breckenridge; but Lincoln, fortunately, 
had a majority of the electoral votes, although he had only a 
minority of the popular vote. A tie between candidates at 
that critical time might have had calamitous consequences. 
This weakness in the twelfth amendment has not escaped 
criticism. 

The feature of the electoral plan that has been most con- 
demned is that which throws the alternative election into 
the House of Representatives. During Monroe’s administra- 
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tion the impression was widely prevalent that the election 
of the President would usually fall to the house, and the 
experience of 1825 tended to confirm the gloomy apprehen- 
sion. After a lengthy debate, a proposed amendment of a 
dual nature was voted upon in the house in the spring of 
1826. One resolution, providing for an amendment to the 
Constitution requiring electors to be voted for in districts, 
upon a uniform method, was defeated, while the other, which 
was that the election of President in the house, and of Vice- 
President in the Senate should be abolished, was carried in 
the former body by a vote of 138 to 52, despite vigorous 
antagonistic expressions of opinion from representatives of 
the smaller States. These States clung to the house election 
as their sole chance of attaining the presidency for their 
sons. The danger of a tie vote in the electoral college and 
the temptation to bargains which the house election offers 
was the chief themes of discussion. In later years Senator 
Morton bitterly inveighed against this form of election. Nine- 
teen States, he declared in the Senate, in 1873, with only 
one-fifth of the population of the United States, might elect a 
President against the wishes of the other four-fifths. “And 
this, by courtesy, has been called republican government, 
Compared with it the Rotten Borough system was a mild ance 
very small bagatelle.” “This plan of election,’ he continued, 
“furnishes the grandest opportunities for corruption, cabal 
and intrigue. Where the delegation of a State is equally di- 
vided, it is in the power of one venal member by the change 
of his vote to control the vote of the State.” Such unjust 
accusations were rife in the election of Mr. Jefferson, and 
that of Mr. J. Q. Adams, and the greet and patriotic Clay 
never recovered from the charge that as a member of the 
house he had bartered his vote and influence in order after- 
wards to become Adams’ Secretary of State. 


- Another patent defect in the Constitution is so important 
and might involve such momentous consequences that 
nothing but ignorance or a passionate veneration for the let- 
ter of the organic law or an otiose spirit of conservatism can 
explain the failure to remedy it. The fathers, in drafting 
the Constitution, neglected, as I have said, to impose any 
disabilities upon the vice-presidential office, but the twelfth 
amendment rectified this error. That amendment wisely 
provided for another contingency that had been overlooked 
by the convention. The balloting for candidates in the 
House of Representatives in 1801 continued so long as to 
arouse profound disquietude lest no President should be 
chosen before March 4, in which event the country might 
have been without any chief executive. The twelfth amend- 
ment consequently prescribes that “if the House of Repre- 
sentatives shall not choose a President whenever the right 
of choice shall devolve upon them before the 4th of March 
next following, then the Vice-President shall act as President, 
as in the case of the death or other constitutional disability 
of the President.” This amendment prevents an interregnum 
in the event of a prolonged controversy in the house, but it 
still leaves the succession in doubt in the case of the death 
of the President-elect, after the meeting of the electoral col- 
leges, and before the inauguration. Many of you remember 
the anxious fear with which Lincoln was followed upon his 
journey to Washington early in 1861, and the precautions 
that were taken to avoid his traveling through Baltimore 
and to ensure his safe arrival at the national capital. Presi- 
dents and Vice-Presidents have severai times died in office. 
Horace Greeley, the Democratic and independent candidate 
in 1872, did not long survive his defeat by Grant at the popu- 
lar election. His death occurred before the time arrived 
for the electors to assemble in their respective States and for 
the first time in the history of the nation since Washington's 
day a case arose where an elector was_free to vote as he 
pleased without direction by caucus or convention. The Dem- 
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ocratic electors scattered their votes among different caniii- 
dates, but three electors in the State of Georgia voted ior 
Greeley, thus raising a most interesting question when * 1 
electoral count took place at Washington in February, 1875. 
The count that year proceeded in conformity with the twen.. - 
second joint rule which permitted the veto of either house 
to reject any of the votes of a State. Hoar, then a repres¢n- 
tative from Massachusetts, objected to the count of th« 
thres votes from Georgia as void on the ground that they 
were cast for a candidate who had died before the electora 
colleges convened, The house sustained Hoar’s objectios, 
but the maturer wisdom of the Senate held that the vot 
should be counted. But in the disagreement between 1 
honses under the twenty-second rule, the three votes f¢« 
1 return from this digression to the grave omission in the 
organic iaw. Suppose, after the electoral colleges have vot 
and transmitted their returns to the National Governmer 
but before inauguration the successful candidate should die, 
who is to become President? An amendment proposed bv 
McComas, of Virginia, in the House in December, 1836, 
sought to remedy this defect. It provided that if no person 
should have a majority of the electoral votes, or the person 
having such majority should die before the counting of the 
votes, a new election of electors should be held. Nothing 
was ever afterwards heard of the proposition. Senator Sum- 
ner, some years later, presented to the Senate a resolution 
of amendment of somewhat similar tenor, but it also met the 
fate of the scores of amendments that have been offered to 
this article of the Constitution. If the death of the President- 
elect should occur between the day of the vote in the elev- 
toral colleges, and the day prescribed for the electoral count 
at Washington, the colleges could not reconvene—they would 
be functi officio. An elector is the only official recognized by 
the Constitution and the law whose office is truly ephemeral— 


v 


, es = 


— 


< 


he lives only for a single day. If the death of the President- | 


elect should take place after the ceremony of the electoral 
count at the national capital, no one would contend that the 
electors could re-convene. It may be said that the Vice-Presi- 
dent-elect would be sworn in as Vice-President on Marc: 4, 
and immediately afterwards inaugurated ag President, but 
no warrant can be found in the language of the Constitution 
for such a procedure. The clause of the Constitution that 
provides that in the event of the death, resignation or in- 
ability of the President, the Vice-President shall become 
President, relates to actual incumbents of the office and not 
to the President-elect or the Vice-President-elect. The House 
of Representatives could not elect the President in such a 
contingency, for the House is to elect only when the electors 
have failed to choose, and the twelfth amendment explicitly 
says that if the House shall not choose the President “when- 
ever the right of choice shall devolve upon them,” before th2 
4th of March next following, then the Vice-President shall act 
as President. The difficulty in the case assumed is, not that 
there has been no choice by the electors, but that the choice 
of the electors has died before actually becoming President. 
Nor is there any power in Congress to order a new election. 
It has been suggested that under the presidential succession 
law of 1886, the Secretary of State of the outgoing adminis- 
tration would be President for four years: but this view is 
not commonly accepted. Should such a calamity as is here 
imagined arise, I do not suppose that the Government would 
perish, because extra-constitutional means would be justified 
to keep the executive department alive, but extra-constitution- 
al devices are untranquilizing expedients in times of péace, 
and resort to them in an epoch of intense political excite- 
ment might involve the Government in a catastrophe. 


That such a contingency would present a genuine casus 
omissus is the opinion of a number of statesmen. Glimpses 
of its recognition have appeared in the proposed amendments 
of McComas and Sumner, In 1898 Senator Fry, of Maine, 
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offered an amendment for the purpose of obviating this dif- 
ficulty, which is in the following words: 

“In all cases not provided for by Article II., clause 5, of 
the Constitution, where there ig no person entitled to dis- 
charge the duties of the office of the President, the same shall 
devolve upon the Vice-President. The Congress may by 
law provide for the case- where there is no person entitled to 
hold the office of President or Vice-President declaring what 
officer shall then act as President, and such officer shall act 
accordingly until the disability shall be removed, or a Presi- 
dent shall be elected.” 

It was cordially supported by Hoar, who had, a few 
years previously, not appreciated the danger. Hoar, in the 
Senate debates of 1886, seems to have assumed that if the 
President-elect should die before the ascertainment of the 
result of the count on the second Wednesday of February 
succeeding the election, the House would elect the President, 
which it can constitutionally do only when no candidate has 
a majority of the electoral votes; and he assumed also that 
if the President-elect should die between the second Wednes- 
day of February and the fourth of March, the Secretary of 
State of the outgoing administration would hold over under 
the new presidential succession law for four years. Ingalla, 
in arguing the necessity for a constitutional amendment, em- 
phatically replied that such a possibility as the continuance 
in office for four years of the Secretary of State of the old 
administration was never contemplated wher that law was 
before the Senate. Hoar, as has been stated, subsequently 
changed his opinion, for in the Senate of 1898 he urged the 
adoption of the Frye resolution for an amendment to the Con- 
stitution. This amendment passed the Senate, but got no 
further. 

The death of Vice-President Hendricks during the first 
year of President Cleveland’s administration should have di- 
rected attention to this defect, but so little do congressmen 
6tudy profoundly the organic law, that no one seems to have 
perceived any but the most obvious and immediate conse- 
quences. The Act of March 1, 1792, drawn by some of the 
framers of the Constitution, and approved by Washington, 
took cognizance of two subjects—the electoral count and pos- 





























































Experts as 


There is a frequent demand from one quarter and another 
for more efficient laws regulating the testimony of experts 
in criminal cases. The New Orleans “Times-Democrat” says 
that recent happenings in New Orleans have emphasized that 
need; that of late the offender has found an easy road to lib- 
erty in the testimony of experts. No punishment because of 
the perfectly natural confusion established in the minds of 
jurors through listening to the contradictory testimony of 
expert 


witnesses. Probably, too, innocent persons charged 


With crime, and too poor to meet expert with expert, have 
been placed at a terrible disadvantage by the testimony of 
experts employed and paid by the state. 

With all our striving to provide even-handed justice, there 
are still certain inequalities in our system of legal administra 
tion. It is not altogether true that the rich and poor are equal 
before the law, and an example of inequality was furnished 
in Illinois only last summer, when a man who had not a dol- 
lar was within one day of the gallows because he had no 
money to pay for printing the record required to bring his 




























0 have his case reviewed by the higher tribunal, but he 


ase before the Supreme Court. The law gave him the right 


sible vacancies in the office of President and Vice-President. 








|} expert 










Sec. 9 of that act provides: “That in case of the removal, 
death, resignation or disability both of the President and 
Vice-President of the United States, the president of the Sen- 
ate, pro tempore, and in case there shall be no president of the 
Senate, then the speaker of the House of Representatives, 
for the time being, shall act as President of the United States, 
until such disability be removed or a Vice-President be elect- 
ed.” Sec. 10 provided that whenever both offices became 
vacant the Secretary of State, by proper notification to the 
State executives and by proper publication as specified in the 
law, should call for the election of new electors. The Con- 
stitution, it will be remembered, authorizes Congress to pro- 
vide for the succession. only in the event of the death of both 
President and Vice-President. The death of Vice-President 
Hendricks showed that the succession, in case President 
Cleveland should die, would pass to the president of the 
Senate, a Republican. Both parties recognized the un#fiir- 
ness of such a political subversion of the verdict of the peo- 
ple, through a mere accident, and therefore the law of Jan- 
uary 18, 1886, was enacted which provides that in case of the 
death of both the President and Vice-President of the United 
States the members of the cabinet shall succeed in the fol- 
lowing order: Secretary of State, Secretary of War, Secre 
tary of the Treasury, Attorney-General, Postmaster General, 
the Secretary of the Navy, and Secretary of the Interior. A 
recent enactment has added to the list, Secretary of Agricul- 
ture and Secretary of the Department, of Commerce and 
Labor. The list is imposing, but the law is inadequate be- 
cause it does not cover the possibility of the death of the 
President-elect or of both the President and Vice-President- 
elect. Why, it may be asked, does the law not do so. Be- 
cause the Constitution has not confided the power to Congress 
to make provision for such contingencies. Nothing less than 
an amendment to the Constitution will remedy this difficulty. 
I might note in passing that under the Presidential Succession 
Act of 1886, men ineligible for the presidency under the Con- 
stitution may be elevated through accident to the presidential 
office, for a member of the cabinet is not obliged to be a 
citizen or thirty-five years of age. 





(Continued.) 


Witnesses 


would have gone to his death unheard had not the sympathy 
of private individuals taken practical shape. 


Probably the most satisfactory solution of the expert 
problem would be found in putting expert witnesses in the 
position of officers of the court with no special obligation to 
either side. They might be called into court by the people 
or by the defendant, but they should be paid by the state and 
their only duty should be to give to court and jury the benefit 
of their special knowledge. The present system frequently 
leads to what is practically a battle of experts, and in such 
a contest the victory may be with the heavier purse. It 
does not follow even in so extreme a case, that the experts 
are intentionally dishonest. Probably no one who has ever 
talked with a man distinguished as a leading expert in his 
calling preparatory to engaging him as a witness, has failed 
to notice how rapidly the specialist’s interest and enthusiasm 
kindled. There is danger that even the conscientious man 
will become a partisan; the danger becomes a certainty when 
the unscrupulous expert is tempted by a large fee. 


There should be no opportunity for partisanship in an 
witness, and if he is-paid by the State, no matter 
which side his testimony favors, there will be none beyond 
the always piesent possibility of attempts at corruption. 
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BANKS AND BANKING.—Failure of the officers of a 
savings bank to make a physical comparison of the signa- 
ture on a draft ‘presented with the depositors bank book with 
his signature on file is held, in Kelley v. Buffalo Savings 
Bank (N. Y.) 69 L..R. A. 317, to render it liable for paying 
out money on a forged draft, in the absence of some unusual 
and pertinent excuse which twill justify such failure. 

A depositor in a savings bank is held, in Chase v. Water- 
bury Savings Bank (Conn.) 69 L. R. A. 329, not to be estopped 
to hold the bank responsible in case it negligently pays the 
deposit to an unauthorized person, by the fact that he also is 
negligent in the care which he takes of his bank book. 

Payment by a savings bank of a forged check bearing 
a signature similar to that of the depositor, to one who pre- 
sents the depositor’s pass book, there being nothing to arouse 
the suspicion of the teller or to put him upon inquiry as to 
the genuineness of the check, is held, in Langdale v. Citi- 
zens’ Bank (Ga.) 69 L. R. A, 341, not to make the bank liable 
in a suit by the depositor to recover the money so paid, 
where a rule of the bank provides that payment to a person 
presenting a pass book shail be good and valid, unless the 
pass book has been lost and notice in writing given to thé 
bank before such payment is made. With these cases is an 
extensive note on the subject of liability of savings banks 


for payments to fraudulent claimants. 
a . * 

CARRIERS.—The checking of baggage to destination up- 
on a through ticket to transport the passenger over roads 
of initial and connecting carriers is held, in Kansas City, 
Ft. S. & M. R. Ca v. Washington (Ark.) 69 L. R. A. 65, to 
render the initial carrier liable for its loss on a connecting 
dine. 

The right of a steamship company to a limitation of its 
liability for loss of passengers amd baggage through the 
sinking of its vessel is denied in Re Pacific Mail Steamship 
Co. (C. C. A. 9th C.) 69 L. R. A. 71, where the crew could 
mot understand the language of its officers, and were not 
drilled in the launching of the ‘boats, because of which the 
loss occurred; and the statute provides that no steamer 
carrying passengers shall depart from any port unless she 
shall have in her service a full complement of licensed 
officers and a full crew sufficient at all times to manage the 
vessel. 

A rule of the state railroad commission that carriers 
shail afford to all persons equal facilities in the tranisporta- 
tion and delivery of freight is held, in Central of Georgia R. 
Co. v. Augusta Brokerage Co. (Ga.) 69 L. R. A. 119, not to 
prohibit discrimination against commodities, ‘but simply dis- 
crimination against shippers. 

+ . * 

CASH DIVIDENDS—LIFE TENANT AND RBMAIN- 
DERMAN.—Cash dividends upon corporate stock are held, 
in Smith v. Dana ((Conn.) 69 L. R. A. 76, to belong to the 
life tenamts, notwithstanding they were derived from the 











sale of permanent property in which profits had been in- 
vested. 
” . a 

CONSPIRACY.—A combination of two or more persons 
to injure one in his trade by inducing his employees to break 
their contract with him, or to decline longer to continue in 
his employment, ig held, in Employing Printers’ Club v. Dr, 
Blosser Co. (Ga.) 69 L. R. A. 90, to be actionable if it re- 
sults in damage. 

* ~ . 

CONSTITUTIONAL LAW—VOTING MACHINE.—A sta- 
tute permitting the use of a voting machine is held, in People 
ex rel. Detroit v. Board of Inspectors (Mich.) 69 L. R. A. 184, 
not to contravene a constitutional requirement that all votes 
at elections shall be given by ballot. 

. + * 

CONSTRUCTION OF STATUTE.—Playing pool under an 
agreement that the one losing the game shall pay for the 
use of the table is held, in Hopkins v. State (Ga.) 69 L. R. A. 
117, to be betting at a pool table within the meaning of a 
statute making such betting a misdemeanor. 

7 2 ” 

EMINENT DOMAIN.—The statutory right to have dam- 
ages for land the fee of which is taken for a public use 
assessed and paid in money is held, in Hellen v. Medford 
(Mass.) 69 L. R. A. 314, to be a substantial right which, 
after the proceedings have progressed so far that the 
fee has passed, cannot be impaired by the passage 
of a statute authorizing the abandonment of the land, and 
directing that the fee shall revest in the former owner, and 
that fact be considered in reduction of the damages. 

. 7 os 

IMPUTED NBEGLIGENCE.—Negligence of a locomotive 
engineer, which results in a collision, is held, in St. Louis & 
S. F. R. Co. v. McFall (Ark.) 69 L. R, A. 217, not to be im- 
putable to the conductor in charge of his train, so as to pre 
vent a recovery for injuries thereby caused to the latter, 
where the conductor could not have controlled the action of 
the engineer at the time of the accident, or have prevented 
its occurrence. 

” 7 & 

INSTRUCTING THE JURY.—A plea of guilty of theft, 
to commit which a burglary is alleged to have been com- 
mitted, is held, in Beason v, State (Tex. Crim. App.) 69 L. 
R. A. 193, not to relieve the court of the necessity of instruct 
ing the jury as to the law governing convictions on circum 


stantial evidence, where the fact of burglary itself depends J 


on circumstantial evidence. An elaborate note to this case 
reviews all the other authorities on necessity of instruction 
as to law on circumstantial evidence. 

° * * * 

INSURANCE.—The exemption from execution of the pro 
ceeds of insurance policies is held, in Holmes v. Marshall 
(Cal.) 69 L. R. A. 67, not to be limited to claims against the 
insured, but to extend to those against the beneficiary, undef 
a statute providing that all moneys, benefits, privileges, of 
immunities growing out of life insurance are exempt from 
execution. 
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A niece of a former wife of a man is held, in Smith v. 
Supreme Tent K. of M. (Iowa) 69 L. .R. A. 174, not to be a 
relative of his child by @ subsequent one, |within the meaning 
ol a statute permitting certificates of mutual] benefit societies 
to be taken in tavor of relatives. 

A provision of a life insurance policy that suit shall 
be brought on it within a period less than that fixed by the 
statuve of limitations ig held, in Union Central L. Ins, Co, v. 
Spinks (Ky.) 69 L, R. A. 264, to be void as against public 
policy. 

An agent authorized to issue policies is held, in Richard 
vy, Springfield F’, & M. Ins. Co. (La.) 69 L. R. A. 278, to bind 
the comypany ‘by all waivers, representations, or other acts 
within the scope or requirements of his business, unless 


the insured has notice of the limitation of his power. 
- * = 


JUDICIAL SALES.—A court order annulling a judicial 
sale, and directing a resale of the property, without accept- 
ing the bid, or directing any proceedings against the bidder, 
or any confirmation of the sale, is held, in Cowper v. Weav- 
er’s Administrator (Ky.) 69 L. R. A. 33, to relieve him from 
all liability upon his bid. A note to this case collates all the 
other authorities on release of purchaser wpon annuilling 
judicial or execution sale. 

* + . 


LAST CLEAR CHANCE\—The doctrine of last clear 
chance is held, in Steam Dredge No. 1 (C. C. A. lst C.) 69 L. 
k. A. 293, not to be applicable in an admiralty case. 

+ 7” . 

LIABILITY OF MUNICIPALITY FOR OBSTRUC- 
TIONS.—A horse block or stepping stone of ordinary size, 
placed at the edge of the sidewalk to facilitate access to and 
egress from carriages im the street, is held, in Wolff v. Dis- 
trict of Columbia (App. D. C.) 69 L. R. A. 83, not to be an 
obstruction of the walk go as to render the municipality liable 
for injuries caused by a traveler falling over it. 

” * > 

MASTER AND SERVANT.—The liability of a master to 
a servant for injuries caused nal negligence of a foreman in 
directing work is denied in Dill v. Marmon (Ind.) 69 L. R, A. 
163, where the master has otherwise performed his duty. 

. s s 

NEGLIGENCE.—Failure to anticipate the presence of a 
man on his hands and knees on the track im front of an 
electric car on a dark night, and to run the car so as to 
provide for that contingency, is held, in Vizacchero v. Rhode 
Island Co, (R. 1.) 69 L. R. A. 188, not to be negligence on the 
part of the motorman. 

Failure to look and listen before crossing a Street car 
track at a public crossing is held, in Marden v. Portsmouth, 
K. & Y. Street Railway (Me.) 69 L. R. A. 300, not to be 
negligence per se as matter of law. 

- + * 

NUISANCE—ABATEMENT.—The mayor and chief of 
police of a city are held, in Mumford v. Starmont (Mich.) 
69 L. R. A. 350, to be liable in damages in case they arrest 
motormen of street cars to abate a nuisance caused by the 
operation of the cars, when the trolley wire is in such poor 
condition as: to ibe liable to fall, when the object can be 
effected by merely cutting the wires, or removing the con- 
trollers from the cars. 

* “« * 

POLICE POWBDR.—An ordinance prohibiting the storage 
of refined and other explosive oils within the corporate limits 
is held, in Crowley v. Bilsworth (La.) 69 L. R. A. 276 mot to 
be unreasonable. 

Power to require the registering and numbering of auto- 
mobiles ig held, in People v. Schneider (Mich.) 69 L. R. A, 
345, to be conferred upon a city council by charter authority 





to control, prescribe, and regulate the manner in wee the 
sireets shall be used and enjoyed. 
* + * 

PROMISSORY NOTE—DEFENSE.—A sound reason, in+ 
hering in the same transaction from which a promissory note, 
springs, why the holder ought mot, in equity and good con- 
science, to recover its face value, is held, in Williams v- 
Neely (C. C. A,-8th ©.) 69 L. RB. A. 232, to be a good, equit-. 
able defense to it, although the defense constitutes neither 
an offset, a counterclaim, nor an affirmative cause of action 
against the holder of the note. 

s. i: * 


PROPERTY RIGHT IN PRICE QUOTATIONS.—A prop- 
erty right in price quotations gathered by a board of trade 
is held, in Board of Trade v. L. A. Kinsey Co. (C. C. A. Tih 
C.) 69 L. R. A. 59, not to be destroyed by the fact that a ‘arge 
percentage of the business done under its auspices consists 
of gambling transactions, or that the news is susceptible of 
bad as well ag good uses. 

a * 

PROXIMATE CAUSE.—The proximate cause of the runa- 
way of a team hiarnessed to a wagon loaded with about a 
ton’s weight, which a farmer had left standing in the street 
hitched to a hitching rail im front of a store while he was 
engaged in unloading his wagon, which became frightened 
because a ‘boy, in turning over the hitching rail; struck the 
nose of one of them with his foot, causing them to break 
the halter and run away, is held, in Stephenson v. Corder 
(Kan.) 69 L. R. A. 246, to be the striking of the horse by the 
boy. 

= - ” 

PRESERVING REPLEVIED PROPERTY—A plaintiff in 
A creditor of a religious corporation is held, in Allen v. 
North Des Moimes M. E. Church (Towa) 69 L. R. A. 256, to 
have no right of action against the individual members of 
it as such. The question of liability of member of religious 
society for its debts is the subject of a note to this case. 

* . 2 

RESERVING REPLEVIED PROPERTY.—A plaintiff in 
replevin is held, in Three States Lumber Co. v. Blanks (C. C. 
A. 6th C.) 69 L. R. A. 283, to have no right to claim salvage 
for rescuing the replevied property after it had sunk while 
in his possession, since it was his legal duty to care for and 
preserve it. The other cases on duty to preserve and return 
property seized under writ of replevin are reviewed in a 
note to this case. 

-. s * 


SET-OFF.—In an action against the maker and indorser 
of a promissory note, joined in the same suit, it is held, in 
Wilson v. Exchange Bank (Ga.) 69 L. R. A. 97, that the in- 
dorser may set off an individual claim against plaintiff grow- 


ing out of the transaction which gave rise to the execution of 
the note. 


° * a 

STATUTES OF LIMTTATIONS.—Under a mortgage secur- 
ing a series of notes due at intervals of one year, and pro- 
viding that non-payment of any one of them, together with 
non-payment of taxes, should mature the entire debt, it is 
held, in Snyder v. ‘Miller (Kan.) 69 L. R. A. 250, that the 
statute of limitations commences to run at the date of de 
fault wpon the first note and taxes. 

Giving a note for interest upon a larger note already 
barred by the statute of limitations, which does not in any 
way refer to the earlier note, is held, in Kleis v. McGrath 
(lowa) 69 L. R. A. 260, not to revive it under a statute pro- 
viding that causes of action founded on contract are revived 
by an admission in writing, signed by the party to be charged, 
that the debt is unpaid, or by a like new promise to pay 
the same. 
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A fourth English edition of Prof R. K. Duncan’s “The 
New Knowledge,” has just been ordered from the publishers, 
Messrs. A. S. Barnes & Co. 

o * + 

The Ronald Press Co. has issued a volume on “Partner- 
ship Relations” by Thomas Conyngton, and a volume of “Clas 
sified Corporation Laws of all the States,” by M. U. Overland, 
of the New York bar. 

“ * = 

“The Law of Unfair Trade,” by James L. Hopkins, has 
been enlarged anc brought down to date and is now published 
by Callaghan & Co. under the title “Trade Marks, Trade 


Names, Unfair Competition.” One volume, $7.50 net. 
* * ® 





Apropos of the movement for national supervision of life 
insurance, Mr. M. M. Dawson, the eminent actuary, points out | 
in his new book, “The Business of Life Insurance,” just pub- | 
lished by A. S. Barnes & Co., and already in its second edi- | 
tion, that the Supreme Court decided several years ago that 
insurance is not commerce and that this decision has been | 
confirmed by other adjudications. It is clear, therefore, ac- | 
cording to Mr. Dawson, that, unless this decision can be re- 
versed, the supervision of insurance as a part of interstate 


commerce cannot be assumed by the national government. | 
~ 7 * 


‘Jurisprudence, Law and Ethics” is the title of a book 
by Edgar B. Kinxead, Professor of Law in the Ohio State 
University, recently published by the Banks Law Publishing 
Company. The schools of jurisprudence are discussed, there 
is a resume of the history of comparative jurisprudence, and 
the following chapters treat of the fundamentals of Abstract 
Jurisprudence, Legislation as a source of Law, Concrete 
Jurisprudence, the Moral Phenomena of the Common Law, 


and Professional Ethics. 
« * a 


The Frank Shepard Co., tae publishers of Shepard’s An- 
notations” to a number of different Reports and Reporters, 
have now issued a third edition of their “New Jersey Cita- 
tions.” It shows not only all citations of New Jersey cases 
in the Law and Equity Reports and the New Jersey cases in 
the Atlantic Reporter, put also in the Massachusetts and New 
York Reports, besides all affirmances, reveals, modifications, 
etc., by the U. S. Supreme Court. It includes all citations of 
the New Jersey cases by the L. R. A. and Cyc, and references 
to the Century Digest, the American Decisions, Reports, and 
State Reports, Citations of the General Statutes and subse- 


ee —— ee ee ee be 





quent laws are also given. The price of the New Jersey 


Citations is $10. 
*~ * * 


We are in receipt of the National Lawyers’ Diary for 
1906, published by Matthew Bender, Albany, N. Y. It is 
difficult to imagine a better prepared diary than this. It 
is, to begin with, just the right size, being 914x6%4 inches. 
Each page. is divided into halves so this leaves just tne 
right amount of space per day. The paper is of excellent 
quality. The amount of miscellaneous information which Mr. 
Bender has included is very great, embracing such items as 
Acknowledgment and Proof of Deeds, American Tables of 
Mortality, Assignments of Terms of the Various United States 


the United States, Naturalization Laws, Passport Regulations, 
Postal Information, Rules of the Supreme Court of the United 
States and of the Circuit Court of Appeals and Statues of 
Limitations in the several States. In addition to all that was 
contained in the last issue, over 60 pages of new matter has 
been added. 


So, taking it all in all, Mr. Bender’s diary is worth every 
cent of the $2 which he charges. 
* « 


“The Law ot Fire Insurance,” by George A. Clement, of the 
New York Bar, Editor of the New York Annotated Code 
of Civil Procedure and Fire Insurance Digest. In two 
volumes, published by Baker, Voorhis & Co., New York 
City. Price, $12 net, or $12.60 delivered. 


Volume II. of Mr. Clement’s work is before us. Volume 
I. took up insurance as a valid contract in the event of fire 
and the adjustment of claims ‘thereunder. The present 
volume takes as a basis, the conditions of the standard forms 
or of the contract specifically declaring the agreement to be 
void. It embraces such topics as Concealment, Misrepresen- 
tation, Warranty, Other Insurance. Insurable Interest, As- 
signment of Policy, Increase of Hazard, etc. This completes 
a very valuable work, setting forth as it does, a clear, natura! 
and logical analysis and separation of the conditions of the fire 
insurance contract. 

It is not a digest, nor a treatise ag ordinarily understood, 
but is of more practical value than either, ag it reduces the 
various subjects to a system of rules mainly as affecting con- 
duct, each preceded with a concise summary of its specific 
subject matter. It includes in each instance the rule as im- 
posed by contract, the difference in language of the various 
forms being distinctly pointed out. 

Out of all the existing confusion and chaos, a system of 
practical, logical, comprehensive yet clear and concise rules 
is given, reflecting the minds of the courts, not as in the 
opinion of the author they ought to be, but as they are. 

The judicial decisions throughout the country are brought 
into harmony as far as possible, and where there is conflict 
in the rules it is sharply defined or indicated, either in ex- 
press language of the rules themselves or in notes. Any one 
interested may now do conveniently, what is impossible to do 
in any other work, on either insurance or fire insurance—com- 
pare and combine the rules under any special provision or 
condition as specifically affected by construction, waiver or 
estoppel with the difference in language and opinions; the 
rules affecting agents and their powers and authority, gen- 
eral rules of construction, and of waiver or estoppel, and 
statutory provisions. 

The work is devoted exclusively to the fire insurance 
contract and no attempt is made to cover and include other 
subjects of insurance, such as Life, Marine, Accident, etc., 
governed by different language and rules, which cannot be 
combined effectively or correctly with the special rules gov- 
erning fire insurance. The special subject of Fire Insurance 
stands out prominently in importance, and this work fur- 
nishes the most information applicable to it in all its com- 
plications and in all locations, made available in the most 
thorough, useful. convenient and practical mode. 

We have previously taken occasion to strongly commend 
Mr. Clement’s method of arrangement and treatment, which 
we consider to be almost ideal. It seems destined to super- 
sede anything in this line which has been previously pub- 
lished. The fullness of the citations evidences the most care- 
ful and painstaking work on the part of the author, while 
the statements of principles are clear and thoroughly accu- 
rate. 

Mr. Clement has laid down each statement of a princi- 
ple in the form of a rule with a head note, whith clearly ex- 





Courts. The National Bankruptcy Act, the Constitution of 





plains the scope. One of the tests of a work’s value is the 
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Law and Ethics in 


Jurisprudence, Law and Ethics fiatehtonots 


ch 
Oher @ Ff 
By EDGAR B. KINKEAD, M.A. 
Professor of Law, Ohio State University. Author of works on “Pleading,” “ Trial Practice,” “ Torts,” Etc. 








E are pleased to announce the publication of a work which will be interesting reading to the profession, 
especially to those engaged in educational work. The volume consists of a scientific discussion of law, and 


is the outgrowth of lectures given by the writer to classes. Scientific consideration of law has not received an 
much attention by American writers as it has by Englishmen. 


For a good many years contest has been waged 
in England, in Continental countries and in America between the adherents of the different so called schools of juris- 


prudence as to the true basis and theory of law. Shortly after Blackstone’s time a new era was marked in the history 
of law in the relation of Law and Ethics: Englishmen Lecame analytics and rejected the philosophical considerations 































was necessary to give something of the history of Law. 


istics of Professional Conduct. 





of continentalists, and scientific men in this country have generally followed the ‘o- 


The historical development of these problems has been interestingly traced in this volume. 


jurisprudence in England and continental Europe, and in the United States are fully discussed, the opinions of eminent 
jurists are furnished, and the adoption of a middle ground is urged. 


The text of the entire discussion is the thought suggested by the distinguished writer, Dr. James Bryce, to the 
effect that the sum and substance of the Philosophy of Law is the relation of Law and Ethics. 


Consequently, familiar lines of history pertaining to Roman 
Law, Common Law and American Law are furnished. Some 


fthe primary elements of Ethics, as a distinct science, 
are discussed to lay the foundation for a theoretical consideration of ‘‘ Ethics and the Law.” 
Then follow some of the fundamentals of Abstract Jurisprudence, such asrelate to ‘‘ Definition of Law,’’ ‘‘ Statu- 
tory and Case Law,"’ ‘‘Custom and Usage,"’ ‘‘ Law of Nature ‘Scriptural Law,”’ ‘‘ Equity.” 


Legislation, as a Source of Law, its Province and Limits 


Finally Concrete Principles of Jurisprudence are treated, and the moral Phenomena of the Common Law and of 
the Law of Contract and Tort as disclosed by decisions and laws are pointed out, with the result that there are but few 


divergencies between law and morality, and these rest upon considerations in the interest of society in general. 
The lectures close with a brief discussion of Professional! 
character of the subject with which lawyers have to deal, it 


PRICE, $3.50 NET, ART CANVAS 


The Banks Law Publishing Co., 


tsteps of the analytics, while the 


The schools of 


To develop this idea it 


is next considered. 


al Conduct, in the belief that after having displayed the 
is an appropriate sequel to point out some of the character- 
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index. Here the author has grouped the subjects with most 
painstaking care so that the reader is able to instantly refer 


to the particular rule desired. This work must be considered 
as ranking among the standard works. 
i: . 


We have before us the Year Book of Legislation (1904), 
issued by the State Library of the New York Department of 
Education, so long and ably presided over by Director Mel- 
ville Dewey. This furnishes an absolutely complete and 
most practical guide to American legislation and is of the 
greatest importance to publicists, legislators, executives and 
others interested in any specific movement or in the general 
trend of legislation. The work is being done better and bet- 


ter each year and the department responsible for it deserves 
great praise. 


The first of these bulletins is a digest of governors’ mes- 
eages, including related topics in the president’s message. 
Important recommendations are briefly digested and topically 
arranged, so that the trend of executive recommendation on 
current problems may be easily ascertained. 

The second bulletin is the index of legislation, briefly 
indexing or summarizing 2,190 laws and constitutional amend- 
ments. This and the preceding bulletin are classified in the 
‘oe way so that reference from one to the other is facili- 

The third bulletin is a review of legislation, made up of 
the contributions of 40 specialists from all parts of the coun- 
try, each reviewing the year’s progress in his particuiar field. 
Notable articles are those of Dr. C. E. Merriam, professor of 
Political science at Chicago University, who reviews legisla- 
tion relating to State government, law-making and elections; 
of Dr. Charles V. Chapin, superintendent of public health, 
Providence, R. 1., who discusses public health and safety 
regulations; of E. Dana Durand, of the U. S. Bureau of Cor- 
porations, who writes on corporation laws; of Dr. John A. 
Fairlie, professor of Administrative Law at the University of 
Michigan, and Dr. Delos F. Wilcox, secretary of the Civic Club 
of Grand Rapids, who writes on municipal government; of 
Prof. Frank A. Fetter, of Cornell University on taxation; of 


| Dr 








Adna F. Weber, chief statistician of the New York State 
Department of Labor on Labor vegislation; and of Dr. W. D. 
Bigelow, of the U. 8. Bureau of Chemistry, on Food Adultera- 


<$ es 2 7 

“Hints of Forensic Practice, A Monograph on Certain Rules 
Appertaining to the Subject of Judicial Proof,” by Theo- 
dore F. C. Demarest, A. B., A. M., Columbia, LL. B., 
Editor of N. Y. Surrogate Reports, Author of a Treatise 
on Elevated Railroad Law; A Study of the Abendroth 
Case, etc. Published by the Banks Law Publishing Com- 
pany, New York City. Price, $1.50. 

This is a valuable little work of some 134 pages, which 
should be carefully read by every law student and by the 
trial lawyer, particularly if he happens to be inclined to the 
use of “incompetent, irrelevant and immaterial’ as a ground 
of objection. 

If ever there was an overworked phrase it is this verbal 
blunderbuss. It was uttered twenty-seven times in 129 N. 
Y. 252; twenty-two times each in 149 N. Y. 154, and 173 N. 
Y. 549, and nine times in 128 N. Y. 571. Im one case, so the 
author states, counsel proved himself equal to the feat of 
doubling the galaxy, his rotund protest being that the evidence 
offered was “incompetent, irrelevant, immaterial, impertinent, 
inadimissible and improper.” He might have added “illegal, in- 
jurious and intolerable.” Certain it is that those who have 
read Mr. Demarest’s work will be very careful how they 
make use of such a ground of objection. 

The book is calculated to become the vade mecum of the 
trial advocate. 

s _ 

“The Principles of Circumstantial Evidence,” by William 
Wills with American Notes, by George E. Beers, of the 
New Haven Bar, of the Faculty of the Yale Law School 
and Arthur L. Corbin, of the Faculty of the Yale Law ~ 
School, published by the Boston Book Company, Boston, 
Mass. 

Wills on Circumstantial Evidemee has long been a stand- 
ard work and the notes of Prof. Beers, which are very ful] in- 
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deed, have enormously increased its value. No prosecuting 
attorney or criminal lawyer should be without a copy. The 
notes by Prof. Beers would almost in themselves constitute a 
separate book and they bear evidence of the most careful re- 
search. One of the most interesting of the notes deals with 
the celebrated Molineux case. That of Prof. John W. Webster 
is also considered as well as a multitude of others. Apart 
from its usefulness to lawyers, the work may be read with 
profit by criminologists. 


“The Constitutional Decisions of John Marshall,” edited with 
an Introductory Essay by Joseph P. Cotton, Jr., of the 
New York Bar, in two volumes, published by G. P. Put- 
nam’s Sons, New York City. Price, $10. 


It was a happy thought on the part of the editor and 
publishers to compile a volume of the decisions of the great- 
est of American lawyers. This book, it goes without saying, 
is worthy of the most careful study and we believe is destined 
to be adopted by our leading law schools. It was the in- 
tention of Mr. Cotton to present all of Judge Marshall’s opinions 
in the Supreme Court and on circuit, which formulate and 
espound the doctrines of the American system of constitu- 
tional law, to show how far they have been affected or been 
changed by subsequent cases to describe the political condi- 
tions existing at the time they were given and to indicate, 
as far as may be practicable, their effect on constitutional 
history. 

The introduction bears evidence of careful study and too 
strong praise can hardly be given to the notes which precede 
each case. it would seem a work of superrogation to give the 
titles of decisions as they are So well known and yet attention 
may be called to the celebrated cases of Marbury v. Madison, 
United States v. Aaron Burr, the Bank of the United States 
vy. Devereux, McCulloch v. Maryland, Trustees of Dartmouth 
College v. Woodward, Loughborough v. Blake, Cohens v. 
Virginia, Osborn v. Bank of the United States, Bank of the 
United States v. Planters’ Bank, and Cherokee Nation v. 
Georgia. As illustrative of Mr. Cotton’s method of treat- 
ment, we republish the following note to the United States 
y. Aaron Burr: 

“After his duel with Hamilton, discredited with his own 
political party and with the better element of the northern 
and eastern states, Aaron Burr, in the years 1805 and 1806, 
dreamed a dream as fantastic as that of any Elizabethan ad- 
venturer, to win for himself the crown of Mexico, and, adding 
to it the vast territories beyond the Mississippi, and perhaps 
New Orleans, and some part of the southern territory of the 
United States, to found a western empire. The exact limits 
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of that scheme, and the means to be used for carrying it out, 
will, in all probability, never be known—probably Burr him- 
self had planned but vaguely. what he did was this: He 
travelled among and popularized himself with the communi- 
ties along the Ohio and Mississippi—communities that thought 
fess harshly of the death of Hamilton and were but loosely 
bound to the federal union; he consorted with malcontents 
like Commodore Truxton and General Eaton, who had 
grievances against the government, he intrigued, or tried to 
intrigue, with General Wilkinson, then ranking officer of the 
United States army, in command at New Orleans, for the 
support of the army. Finally, in the fall of 1806, he inspired 
a small gathering of men, who bore arms, on Blennerhassett’s 
Island in the Ohio, who finally started down the Ohio in 
boats, an apparently peaceful vanguard for a settlement be- 
yond the Mississippi, preparatory to a descent on Mexico or 
on New Orleans. Just what they meant to do is not clear. 
But the collapse of Burr’s house of cards was brought on by 
a sudden access of virtue that bore every appearance of 
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cowardly treachery on the part of General Wilkinson. Wilkin- 
son communicated to President Jefferson, with translations, 
certain cipher messages which Burr had sent him, which set 
out Burr’s plant to move down the Mississippi in force and 
evidently refer to an expedition into Mexico and a new em- 
pire in the southwest in which “Wilkinson shall be second 
to Burr only.” General Wilkinson never adequately ex- 
plained how he came to be in cipher correspondence with Burr 
on affairs of state. 


After the receipt of this information, on January 22, 1807, 
Jefferson issued a special presidential message denouncing 
Burr. As soon as the news spread the whole country was at 
high pitch of excitement and Burr became a fugitive from 
justice. Two of his emissaries, Bollman and Swartwout, who 
bad been go-betweens to Wilkinson, were arrested for treason. 

Bollman and Swartwout were both discharged on writs 
of habeas corpus before the Supreme Court of the United 
States. In February, 1807, a month later, Burr was arrested 


in Alabama, brought east and indicted for treason in Vir- 
ginia, and his case came on for trial at Richmond, before 
Chief Justice Marshall, sitting on circuit with District Judge 
Cyrus Griffen. That trial is famous. The country at large 
seems to have demanded the conviction of Burr. The presi- 
dent himself was behind the prosecution and made every 
effort for a conviction. So strong was the loca] sentiment 
against the prisoner, that it was impossible to obtain a jury 
not predisposed against him. At such a trial Marshall held 
the scales of justice to determine whether Burr was guilty of 
treason, as treason was defined in the statutes and the con- 
stitution. 


The framers of the constitution of the United States, 
remembering and fearing the doctrine of constructive treason, 
which had proved so apt a tool of tyranny in England, had 
written in it; “Treason against the United States shall con- 
sist only in levying war against them, or in adhering to their 
enemies, giving them aid and comfort;” (these were almost 
the words of the act of 25 Edward IIJ, chapter 2, passed to 
define the crime of treason), and the constitution further 
provided, “‘No person shall be convicted of treason unless 
on the testimony of two witnesses to the same overt act or on 
confession in open court.” The question of what constituted 
treason came up for the first time in the United States in the 
cases of Burr’s two emissaries, Bollman and Swartwout. In 
those cases the principle was squarely laid down by Marshall 
and the Supreme Court, that to complete the crime of levying 
war against the United States there must be “an actual assem- 
blage of men for the purpose of executing a treasonable de- 
sign.” In the case of Bollman and Swartwout the court 
found evidence of a heinous plot, which was, perhaps, aimed 
against Mexico and not against the United States at all. 
‘rhe court against found in the enlistment of occasional] armed 
men only an equivocal act which was not necessarily an as- 
semblage of men for levying war, and so not levying war. 
That opinion contained a further statement—clearly obiter— 
that was interpreted by the prosecution in the Burr case to 
mean that a meeting under arms of conspirators against the 
government, as such, was a levying of war within the 
meaning of the constitution. That was the theory of the 
prosecution against Burr. 

The indictment charged Burr with levying war on Blen- 
nerhassett Island, although Burr was not present at the time 
that the troops were assembled. The theory of the prosecu- 
tion was that inasmuch as Burr had planned the assemblage 
he should be regarded as present and taking part in it. Testi- 
mony was first introduced at the trial to show the levying of 
an armed force on Blennerhassett Island, and then was of- 
fered to show Burr’s connection with that force. The de- 
fendant objected to that testimony, and on its motion to ex- 
clude it, which went to the root of the whole question, Marshall 
delivered the main opinion in the case. The opinion, full of 
technicalities and at great length, is to the effect that the as- 
semblage was not clearly a levying of war, that the connec- 
tion of Burr with the overt act of levying war on Blennerhas- 
sett Island, if an overt act was proved, was not sufficiently 
made out to charge him as one taking part in it, and in any 
case was not proved by two witnesses as required by the 
constitution, and further, that he could not be considered as 
constructively present as an accessory or otherwise, even if 
under such a doctrine a conviction could be reached without 
the previous conviction of a principal in the crime. 
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Marshall discussed at length the meaning of the state- 
ments in the cases of Bollman and Swartwout as to what was 
necessary to constitute a levying of war, and construed them 
as going no farther than the previous English and American 
decisions, and interpreted the constitutional provision as re- 
quiring some act of war, not pecessarily actual violence, but 
some act further than plotting and gathering arms and de- 
tached levies of men. Yet that plotting and those levies were 
all the prosecution could prove. The decision on the motion 
practically threw out all the evidence that the prosecutior had 
to offer, and left to the jury no other course but to bring in a 
verdict of not guilty, or, as that Virginian jury chose to 
phrase it, “not proved guilty.” 


It is significant of Marshall’s power that no later com- 
mentator—the question has not been later raised in any im- 
portant case—has criticised adversely the doctrines there 
laid down, and they are accepted law. It is notable again 
how closely and now strictly Marshall followed the consti- 
tutional requirements in the face of the national outcry 
for a conviction. Not less notable are the firmness, the dig- 
nity and moderation with which he presided at the trial. 


One point has been frequently adversely criticised in the 
conduct of the case. At one stage of it Marshall saw fit to 
issue a subpoena to President Jefferson to produce at the 
trial certain official documents. This, Jefferson, with suf- 
ficient dignity but considerable heat, refused to do. The 
course of recent criticism has usually been to support 
Marshall in this matter of the subpoena. It is confessed 
that the court had no authority to enforce this command 
against the president, and it must be admitted that the is- 
suing of futile orders is not conducive to the dignity of the 
court. And again, it seems a curious conception of the ju- 
dicial function to call the ead of the nation from his official 
duties to give testimony. The incident seems best explained 
as an honest mistake of judgment, and the course of recent 
criticism is to be attributed to the great awe of Marshall’s 
reputation. The matter is hardly of first importance. 


“Brief Making and the Use of Law Books,” by William M. 
Lile, Henry S. Redfield, Eugene Wambaugh, sired F. 
Mason and James E. Wheeler, edited by Nathan Abbott, 
Dean of the Leland Stanford, Jr., University School of 
Law, published by the West Publishing Co., St. Paul, 
Minn. Price, $2. 


The oid system of studying in law offices, it is conceded, 
has many disadvantages. A busy lawyer finds it almost im- 
possible to give the necessary time for instruction, and the 
reading of the student is necessarily ill regulated and largely 
haphazard. At the same time it possesses the great advantage 
of giving a practical bent of mind which the law school can 
never supply. When he graduates the student who has 
spent no time in an office is somewhat in the position of a 
recruit to whom has been given a firearm, which he is not 
able to handle. 


The charge is well founded that the law school does not 
properly equip the student in the investigation of authori- 
ties, in brief making, and in law classification. Presumably 
this is.due to lack of time. At all events, special instruc- 
tion along these lines should, we think, be given and it is 
hoped that the State Board of Examiners will require it. It 
is apparent therefore that the present work is much needed. 
It blazes a new trail and should be examined with careful 
attention by the faculties of the law schools. 

Part 1 is taken up with the consideration of the brief 
on appeal. Part 2 treats of how to use decisions and 
statutes. Part 3 takes up law publications and part 4 how 
to find the law. As an example of an almost perfect brief, 
the authors submit Gonzalez v. Williams (192 U. S. 1) which 
is given in full. 

As an example of the method of treatment, we cite the 
following from the introduction which treats “of the kinds 
of authority:” 

The word “authority” is used by lawyers in at least twe 
senses—one abstract, and the other concrete. 

In the concrete sense, authority means the book or other 
place to which one resorts in order to find a proposition of 
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law. In this sense, authority is divisible into two kinds, 
for, according to a familiar classification in all branches of 
science, sources of knowledge are either primary or second- 
ary. Direct legislation and the reports of litigated cases are 
primary authorities for propositions of law. Among second- 
ary authorities are digests, articles in encyclopedias or in 
periodicals, annotations and treatises. 

In the abstract sense, authority is substantially equiva- 
lent to influence or power. In this sense, also, authority is 
divisible into two grades, for the force of a statement of law 
is either imperative, or simply persuasive. Statutes are im- 
perative, and so are ghe gencra] principles underlying a de- 
cision of a court, within the limits of the jurisdictton of 
that court. A slighter degree of influence, on the other hand, 
attaches to decisions from other states and from foreign 
countries; and this slighter degree may be termed persua- 
sive authority. 

Other instances of the various kinds of authority will 
be discovered later in this discussion. 

The framer of a brief makes use of authorities of all 
kinds. Much that is said of the mode of using one kind is 
true of the other kinds also. The kinds with which the 
present discussion has to do are the primary authorities, 
and not the secondary. 

In using the primary authorities, even more than in us- 
ing the secondary, the investigator takes four comparatively 
distinct steps: 

First, one must determine what is the very point upon 
which one needs enlightenment. This step is no small mat- 
ter. It is, indeed, a step that is nearly impossible for a lay- 
man; and for the lawyer it can be rendered easy by noth- 
ing short or systematic and broad study, consuming years 
of labor, and covering almost the whole field of law. If 
a layman examines a conveyance of land, for example, he 
cannot be expected to discover that there is a possible ques- 
tion as to representing the grantee’s first name by a mere 
initial letter, or as to leaving the grantee’s name a blank, 
to be filled out in the future, or as to omitting the words 
“to the use of,’ or, indeed, as to numerous other mat- 
ters, each of which the lawyer more or less consciously per- 
cieves, casts aside as settled, or reserves for investigation. 

Secondly, one must determine under what headings in 
ar index to statutes, or in a digest, or in encyclopedia and 
treatises, and elsewhere, he is likely to find what he wishes. 
This also is a step demanding skill. It is treated fully in a 
special part of this volume. 

_ Thirdly, one must use the various guides to authorities 
named in the preceding paragraph, must examine the statutes 
and decisions thus discovered, and must make concise and 
accurate memoranda of the effect and weight of these au- 
thorities. The mode of doing this is the special subject of 
the present discussion. 

Fourthly, one must weave his results into a connected 
argument, enforced by references to the authorities. This 
is obviously the end toward which each step has tended. 
So far as it can be separated from the other steps, it is the 
subject of discussion in an independent part of this volume. 

Each of these four stages of work bears close relation to 
the other three, and each is undertaken more than once in 
each investigation. For example, when one comes to the 
last stage one is not unlikely to discover that in the original 
problem one element was overlooked, or that there is some 
new title under which the topic may be found in books, or 
that there is some additional statute or decision, or that 
there is some new view to be taken of the authorities already 
examined. Thus one goes backward and forward, never feel- 
ing that any step of his work is completed until the brief 
comes from the printer. 

Yet the steps are fairly distinct, nevertheless, and, as 
has been already indicated, the third one is the special sub- 
ject of the present discussion. In other words, the present 
attempt is simply to explain how the brief maker, having 
already determined exactly what is his desired proposition 
of law, and exactly what are the titles under which he is to 
find appropriate matter, makes use of the references obtained 
under such titles, and particularly how he makes use of the 
primary authorities, namely, decisions and statutes. 

If the beginner wishes to avoid wasting his labor and 
time as too many of his predecessors have wasted theirs, 
his memoranda as to authorities will be made in accord- 
ance with some such system as will be outlined in the fol- 
lowing four cautions. 

The first caution is that each statute or decision showing 
any promise of being pertinent, whether for or against the 
investigator’s contention, must be examined in the original, 
and not in any condensation or paraphrase; for anything 
other than the original is a mere guidepost, and not the 
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thing sought, and one’s own possible errors and the possi. 
ble errors in the original are quite as many dangers as one 
wishes to encounter. 

The second caution is that unnecessary duplication of 
work must be avoided. No statute or decision should be 
examined oftener than once, unless it be unusually important 
or difficult. Consequently it is necessary to keep a recori 
of each citation examined. 

The third caution is that the record of citations must 
contain a memorandum, however short, indicating whether 
the citation is valuable or valueless, and, whether the cita. 
tion is likely to be used on the investigator’s side of the 
argument or on the other side. The most convenient mode 
of making this informal] but valuable record, is to devote 
to each investigation an independent notebook or series of 
notebooks, to be used from the beginning to the end of the 
investigation, and to be preserved as long as one remains in 
business. This precaution against the loss or repetition of 
one’s work is frequently forgotten by lawyers; but it is an 
important labor-saving device, and as long as the compiler 
of such a notebook lives he will occasionally find value in 
even his apparently most inartistice memoranda: “Wrong 
Citation,” “Not in Point,” “Against us,” “Distinguishable,” 
“Divided Court,” “Cites .Authorities,” “Quote,” “Strong 
Case,” “Overrule Series of Cases,” “Under Statute,” “Ex. 
amine Again,” “Statute Repealed.” 

The fourth caution is that every citation proving to 
have exceptional value, whether in one’s favor or otherwise, 
should be reduced to a short and clear proposition of law, 
with quotation, if necessary, and that this memorandum 
should be placed at first in the same notebook or system of 
notebooks, and should be written immediately—before the 
vividness of the impression has passed away. 

The details of these various cautions may not be ap 
plicable to every investigation, and, besides, one can usual- 
ly make for one’s own use a plan that is more satisfactory 
than any suggested by another person; but, with these limi- 
tations, it may be said that to learn to use statutes and de 
cisions is simply to learn how to make, with discrimination 
and accuracy, the memoranda, short or long, which, when 
sifted, expanded, corrected and arranged, grow into a brief. 
The present purpose, then, is to explain how to make 
memoranda of statutes and decisions. 

x . + 


“The Law of Crimes,” by John Wilder May, Chief Justice of 
the Municipal Court and Late Prosecuting Officer for Bos- 
ton, Third Edition, Edited by Harry Augustus Bigelow, 
Assistant Professor of Law in the Law School of the 
University of Chicago. Published by Little, Brown & 
Co., Boston, Mass. Price: Sheep, $3.50; canvas, $3 net. 


Judge May’s work on criminal law has already become 
widely and favorably known to the profession. Its concise 
and accurate statement of principles has rendered it for many 
years a favorite with law school instructors and the general 
practitioner has found it of the greatest value. The present 
edition brings the subject thoroughly down to date and shows 
a careful attention to detail which deserves strong commenda- 
tion. 

Although primarily intended for the Bay State lawyer, 
the work is, nevertheless, general in character, and can be 
used with profit wherever the law school or member of the 
bar may be located. The additional space made available 
by the enlarged size of the present edition has been utilized 
in two ways; first, the general principles of criminal law 
underlying all applications of it have been stated somewhat 
in detail, and more fully illustrated by examples and the 
same course has been followed wherever it seemed advisable 
in dealing with the specific offenses; second, the citations 
have been increased, the aim being to add recent cases show- 
ing the present application and condition of the common law 
of crimes. 

‘As a matter of convenience to both practitioner and stu- 
dent in citing cases (and this system should be strongly com- 
mended), references have been made, not only to the official 
reports, but to the National Reporter series and to collections 
of criminal cases. It being recognized, however, that this 
is an elementary treatise, no attempt has been made either 
in discussion of principles or citation of cases to be exhaus- 
tive. 

The text and arrangement of paragraphs of the second 
edition have, with a few important exceptions, been preserved 
intact, and the table of corresponding sections prepared by 
Professor Beale, the editor of the second edition, has been 
retained as being equally applicable to the present edition. 
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HERE’S A WISE JUDGE. 


Judge Gates, of Kansas City, has made himself solid 
with a lot of married men by his recent decision that if a 
woman purchases luxuries in the way of wearing apparel, 
without the consent of her husband, he is not responsibie 
and the merchant who furnishes such articles cannot re- 
cover by process of law. , 

The decision was in a case where a woman purchased a 
silk skirt for which her husband refused to pay. Suit was 
brought and in finding for the defendant the judge said: 
“No one need tell me that silk skirts that cost $16.50 are a 
necessity for any woman. My wife finds it possible to live 
comfortably and happily and even go out into society with 
skirts that cost $3 apiece.” He taxed the costs on the plain- 
aiff. 

It has been generally understood that a man was respon- 
sible for any debts that a wife might care to incur, but that 
rule does not go in Justice Gates’ court. It is doubtful if 
he would stand much of a chance of being elected by the 
women of his district.—New London (Conn.) “Telegraph.” 

” > a“ 


A NATIONAL INCORPORATION LAW. 


Dean Rogers, of the Yale Law School, does not agree 
with Judge Grosscup’s arguments in favor of a national in- 
corporation law. He says: 

“T have no doubt that Congress has the constitutional 
right, in the exercise of its power over interstate commerce, 
to pass a national corporation Jaw, applicable to all corpora- 
tions which propose to engage in interstate commerce. I 
once thought that I should like to see such a jaw enacted. 
Weighty arguments can be presented in favor of such a law. 
But my views have changed, and I am not yet ready for it. I 
dread any further concentration of power in the national gov- 
ernment. i chink that that way lies danger, I am of the con- 
viction that the President has now all the power it is wise to 
confer upon him, and I should deem it unwise to give him 
the right to supervise the corporatiqms, and to give the cor- 
porations of this country added reasons for desiring to dic- 
tate who shall be nominated and elected to the office of Preusi- 
dent, or any added reasons for desiring to control the Con- 
gress. I think the political pendulum has swung too far 
already in the direction of a centralized government.” 

He is, however, of the opinion that the people should put 
an end to corporation control of State legislatures so that 
laws should be enacted, not as the corporations demand, but 
as the real interests of the commonwealth require. 

o +. € 


A FOOL FOR A LAWYER. 


So many big wills drawn by lawyers have been set aside 
by the courts that evidently Emanuel Walter, of San Fran- 











cisco, feared to dispose of his immense wealth in that way, 
drawing up his own will, which has just been offered for 
probate. Without lawyers he even ventured to dispose of 
$2,000,000 to men who shall hold it in trust for 50 years, the 
income to be used if necessary to relieve needy relatives, the 
principal at the end of a half century to be divided equally 
among the testator’s relatives then living “down to the 
sixth degree of kinship.” The will is probated in New 
York which permits estates to be so tied up. The testator 
leaves his art collections to the San Francisco Art Museum 
and $50,000 for its care and maintenance. He also leaves 
$70,000 to Jewish charitable institutions and $10,000 to one 
legatee to give in cnarity as she pleases. It now remains 
to be seen whether the courts will sustain the document, if 
kin contest. The old saying as to the man who “has a fool 
for a lawyer if he tries his own case” might seem to apply 
here.—Boston “Transcript.” 
: © . = 


A DANGEROUS FORM OF DEFENSE. 

In New York the theatrical profesion is greatly worried 
over a judicial decision just handed down which holds that 
a vaudeville performer may not recover damages for breach 
o: contract when the agreement called for Sunday perform- 
ances, since all Sunday exhibitions are contrary to law. Any 
contract entered in 


decision, if upheld, can be gathered from the fact that no 
less than 23 theatres in Manhattan gave performances classed 
as “Sunday concerts” Sunday night, and that the aggre- 
gate attendance fell little short of 25,000 persons. 

It would seem as though the actors had a measure of re- 
lief in their own hands. If the managers won’t pay them on 
the ground that Sunday exhibitions are contrary to law, 
why don’t the unpaid actors proceed against the managers 
for doing am illegal business? Regardless cf what certain 
magistrates might refuse to do, the chances are that Dis- 
trict Attorney Jerome would take up the matter, especially 
at this time, and the actors might be avenged, even though 
they couldn’t get their money. 

The defence in this form of cases would seem to be one 
that has its dangers for the handlers. They are monkeying 
with dynamite that might be toucned off at any time by any- 
body that was ready to take up the mamagers’ own view of 
the Sunday business and force an application of it to the 
performances by calling on the authorities to act—Brocton, 
Mass., “Enterprise.” 

~ * “ 


CENSURING JURIBS. 


In a series of resolutions adopted Saturday night the 
Chicago Bar Association deprecates the practice of judges 


for a Sunday performance must be ~ ~ 
considered null and void. Some idea of the effect of this “4. 
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who take it upon themselves to censure or reprove jurors for 
returning inadequate verdicts. The association, pointing 
out that the judge in criminal cases has no right or au- 
thority to criticise jurymen when they vote to acquit, de- 
clares the practice is a menace to the proper administration 
of justice. : 

It is unlikely that this view will be seriously opposed 
either in or out of the legal profession. The juror, under 
the law, has the authority to pass upon the evidence, exer- 
cising his judgment to the best of his ability and within 
the limits fixed for him by the court’s instructions. Having 
formed his opinion aonestly, even though unintelligently, 
he ‘has done his duty and his verdict is lawful. If, as occa- 
sionally happens, his judgment is at fault;>“that is one of the 
eventualities incident to the jury system and must be ac- 
cepted as one of its inevitable and inherent defects. It is no 
more to be expected that a jury should be always wise than 
that the people of a democracy should always elect men of 
superior merit to govern them. 

No doubt there have been cases in which the verdict 
returned was so manifestly unjust as to convince the judge 
of the jurors’ incompetency, but it plainly was not contem- 
plated’ in the present system that he should take it upon 
himself to rebuke them for their unwisdom. If a discerning 
and wise judge may rebuke a jury which is really at fault 
another judge not so wise may censure a jury whose verdict 
is righteous and represents a sincere purpose to get at the 
truth, The general adoption of the practice can only mean 
an expansion of the judge’s powers at the expense of those 
of the jurors. 

It is better;and safer in the long run that jurors should 
make up their minds freely and honestly than that their 
judgment should be distorted by an effort to please the 
judge .or.possibly by the fear of incurring his displeasure.— 
Chicago “News.” 

+ e 6 
THE LAW SHOULD STAND. 

There is a strong movement on foot, which finds its 
principal support in the southern states, to bring about a 
repeal of the national bankruptcy law at the coming session 
of congress. That effort should not be successful, if the 
members of congress are alive to the rea] interests of the 
commercial community. If there are serious defects in the 
law which require amendment, amendment should be had; 
but after having finally returned to the principle of a na- 
tional bankruptcy law, there never should again be a depart- 
ure from it. 

One of the most serious of the minor evils in commer- 
cial life in this country, under modern conditians when, so 
far as business is concerned, State lines have become non- 
existent and there is a steady interchange of commerce 
thros yhout the whole country, is the fact that the commer- 
cial laws of the states differ from each other radically in 
many different points. There has been a steady effort ex- 
pended for many years to bring about something approach- 
ing a uniformity of State laws on many commercia] sub- 
jects. It is a slow process and one legislature may, by re 
pealing the work of a predecessor, at any time throw the law 
of that State out of harmony with the laws of the others. 
Yet under our constitutional system the federal congress can 
make no code of commercial laws for the whole country, 
desirable in many respects as it would be to have such a 
code. 

The constitution, however, does empower congress to es- 
tablish a national bankruptcy law, and as congress has 
done so this one uniform commercial law certainly never 
shou aled and the law of insolvency returned to the 
chaotic condition in which it stood when the national law 
superseded the State statutes. None of those State statutes 
extended beyond the borders of the State which created it, 


and none could affect the rights of foreign creditors who 
refused to bring their claims within the jurisdiction of the 
State court, so far as discharging the obligation of ‘he 
debtor to them was concerned. 

Where a” single system applicable to all the States alike 
is now in effect, the proposal is to introduce as many iif- 
ferent systems as there are States. Without regard to the 
merits of the national law, to make such a change would be 
retrogression. Amendment, if necessary; but absolute re 
peal and the departure of the federal] authority from this 
field, never.—Waterbury (Conn.) “Repupiican.” 

* ® * 
DECISION AGAINST THE DRUG TRUST. 

It will be of interest to trade organizations formed to 
maintain prices and drive out of business all dealers who cut 
prices, that the United States courts, when appealed to, con- 
tinue to render decisions uniformly against such organiza- 
tions under the federal anti-trust act. The latest adverse 
judgment comes from the court at Philadelphia and affects 
a combination of manufacturers and dealers in drugs and 
medicinal preparations. The facts as brought out were that 
the combined manufacturers and the combined wholesalers 
united in refusing to sell their wares to a Philadelphia dealer 
named Loder, because of his refusal to sell at the prices 
fixed by the combination; and they furthermore threatened 
to cut off other dealers who fad any trade relation with 
Loder. 

This, in the judgment of the court, was clearly such a 
conspiracy in restraint of trade as is prohibited by the 
Sherman anti-trust act. The manufacturers of medicinal 
preparations, it is held, could lawfully refuse to sell to the 
plaintiff; so could the wholesalers; but when the two asso 
ciations joined in the refusal and extended their efforts to 
unite other dealers against the plaintiff, the law was trans- 
gressed and damages are recoverable by an aggrieved party. 

This is in line with the recent decision of the United 
States Court at New York affecting a combination of book 
publishers, which had undertaken to force out of the book- 
selling business a department store that refused to abide by 
the listed prices. Apparently the distributing trade of the 
country is overrun with such combinations, designed to main- 
tain prices, and exclude competitive influences from the busi- 
ness. These decisions accordingly convey a warning of wide- 
spread application. The much-derided federal anti-trust 
law appears still to possess some life and practical force in 
soem directions, if not in that for which it was especially 
designed. Nevertheless, the country continues to be heavily 
trust-ridden.—Springfield (Mass.). “Republican.” 

a” s = 
JUDGES AND POLITICS. 

Judge McEwen, of one of the higher trial courts in Chi- 
cago, Who was active in politics before his elevation to the 
bench, has since retained membership in the Republican 
County Central Committee from his ward. Bvidently he 
recognizes no conflict of interests here, for he says: “I would 
rather be a judge who out in the open declares his party af- 
filiations, branded as a politician, if you wish, than be a 
judge who makes a pretense of spotlessness and at the same 
time is working every underground wire he can get his hands 
on.” 

The judge’s political activities seem to have blinded him 
to distinctions which are not so fine as to excuse him for 
overlooking them. He was under no necessity whatever to 
choose between the alternatives which he presents, and the 
fact that he has lost sight of certain sound distinctions is an 
argument against the elective system of selecting judges. 
No Connecticut or Massachusetts judge would give a moment’s 
thought to such alternatives as those which Judge McEwen 
takes so seriously. It would never occur to him that he 
could be called upon to make such a choice. 
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: Governor Folk takes a higher view respecting the proper This is not the first such case in the history of this 
“ attitude of men in important public stations toward purely | city, by any means. There is reason too fear, too, that it will 
political offices. He believes that the excise commissioner of | no: be the last. The practice of substitution in various forms 
: St. Louis should not be president of the local Jefferson Club is widespread. We recall a case in a neighboring borough, 
" and says it would be most improper for that official to be | not long ago, in which a druggist openly advertised that he 
‘ at the head of the political organization which is in closer | would purchase at a good price empty patent medicine and 
‘ touch with the police than any other in the city. Men of | jiquor bottles, and would pay an extra price for them if 
‘ straight-thinking mental habit will approve Governor Folk’s | their labels were untorn and unsoiled! The obvious sugges- 
. decision, and if it is important that an excise commissioner | iio, oF purpose in that advertisement soon attracted atten- 
. keep out of local politics it is imperative that a judge exer- | tion and the too enterprising “druggist” was mulcted in a 
, cise similar self-restraint. It is encouraging to see that the | »oonq sum, and soon found it desirable to retire from that 


better view is 


ford (Conn.) ‘ 


bottles which 


that his trick 


not, and upon 





SELLING UNDER FALSE LABELS. 


We record with sincere satisfaction the sentencing to | cals whenever they are brought to book, and it is the moral 
a term of imprisonment of a man for selling from a drug | duty of honest druggists—the great majority of the trade— 
store goods under false labels. His trick was to get back | and, indeed, of the drug buying public, to give all possible 


held more and more generally, and for this | piace of business. It is not often that so much effrontery is 


President Roosevelt deserves a large share of credit.—Hart- | chown in such pernicious practices, but there is cause to sus- 


‘Courant.” pect that the practices are still pretty widely conducted, in 
° . ag a more discreet and secret manner. ‘ 


There should be no tolerance and no pity for such ras- 


had been emptied of their original contents, | aid toward having them brought to book. The necessity for 


but upon which the original labels were intact, and to refill | using medicines at all is regrettable, but it is a necessity, and, 
them with mixtures of his own compounding. It is to be as- | since it is, there is nothing more desirable than that all drugs 
sumed that he imitated as closely as he conveniently could | should be what they purport to be, whether they are physi- 
the preparations which he was thus counterfeiting, in order | cian’s prescriptions or proprietary medicines. The man who 


might not be detected by the purchasers of the | would refill a mineral water bottle with doctored Croton and 


refilled bottles. It may be, indeed, that his compounds were | resell it under the old label would probably not scruple to 
as good as the originals, or even better, but even such facts | substitute some cheap and inefficient drug for a costly and ef- 
would not mitigate the intrinsic dishonesty of his action, | ficient one in a prescription, and might do so to the grave 
He was committing a double fraud—upon the purchasers, by | detriment, if not the death, of the patient. The poet was 
selling them something which pretended to be what it was | not too severe in ranking the man who sits “to pestle a 


the proprietors of the original compounds, by | poison’d poison” by the side of a burglar and a murderer, 


using their names and the names of their goods for selling | for indeed his crime partakes of the nature of both of these. 
something else. —New York “Tribune.” 
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The anarchist can take a look at Russia and see what the 
Style of government he favors is really like——The “Washing- 
ton Star.” 

© s * 

*Twould be a graceful thing for the republic of Panama 
to recognize the independence of the Isle of Pines—The “At- 
lanta Constitution.” 
+; * * s 
* Great Britain’s commission to investigate America’s idiot 
asylums will not visit the city hall in an official capacity —The 
“Chicago Evening Post.” 


es = « 
On the year’s showing St. Petersburg is now about five 
strikes and six riots ahead of Chicago, almost a commanding 


lead—The “Detroit Journal.” 
fe = m 


King Christian of Denmark has five thrones in his 
family. That seems to be introducing the McCurdy idea imto 
Europe—The “New York World.” 

% & 
Y “Tt is pretty hard,” said the Czar, suddenly arousing him- 
self fromygi brown: study. 

“What does your Majesty mean?” asked the courtier. 

“It’s pretty hard to think of suing for peace, when you 
feel as if you ought to be suing for damages.’ —“Washington 
Star.” 

iB = s 

“Poor felldw! iIsn’t he cross-eyed?” 

“Yes, but he’s a iawyer and you know he’s one of the 
finest cross-examiners im the state.” 

= a = 


-“What reason does he give for not paying his wife ali- 
mony?” 

“He says that marriage is a lottery, and hence alimony 
is a gambling debt.”—‘“Collier’s Weekly.” 

2 * - 

ARRAY OF LAWYERS IN THE NEW JERSEY LEGIS- 
LATURE.—Of the eighty-one members of the two branches 
of the New Jersey Legisiature, twenty-four are members of 
the bar. The Senate, which has twenty-one members, has 
eight lawyers, and the House, with sixty members, has six- 
teen lawyers. In the Senate there are only five new mem- 
bers for 1906. Im the House there will be thirty-eight new 
members. 


~ 7” * 
NOT THERE.—Lawyer: “You say you left home on the 
10th?” 
Witness: “Yes, sir.” 
Lawyer: “And came back on the 25th?” 








A Few 
Other Ghings. 








Witness: “Yes, ain” 

Lawyer (severely): “What were you doing im the in- 
terim?” 

Witness: “Never was in such a place.”—“Baltimore 
American.” 


A CLEAR CASH—<A story is told of a speech recently 
made by an Irish ‘barrister in a court of law. He was for the 
plaintiff, whose cow had been knocked down and killed by a 
train, and this was his contention: 

“If the train had been run as it should have been ran, 
or if the bell had been rung as it should have been rang, or 
of the (whistle had been blown as it should have been biew, 
both of which they did neither, the cow would not have 
been injured when she was killed.” 

” * * 

NO HOPD FOR HIM THERE.—The “old man” addressed 
the following letter to bis son, who was about to stand a 
civil service examination for a Government position: 

“Dear Bill: M ain’t a bit o’ use o’ you goin’ up agin that 
civil service ‘business, in my opinion, it’s a onesided affair 
altogether. Why, they’H turn you down if you don't know 
’rithmetic, an’ they’ll even rule you out if you're a leetle short 
on g’ography an’ spellin’! Take my advice an’ stick to yer 
trade of lawyer before a jury of yer peers, an’ when that 
fails you kin go to teachin’ school.”—Atianta “Constitution.” 


THE NERVOUS HUSBAND'S BREAK.—aAfter the 
execution of Prof. Webster of Howard for the murder 
of Mr. Parkman, Mrs. Webster went away and was 
gone for a long period. On her return to Boston two of her 
friends went to call upon her, a gentleman and his wife. 
Both were in a state of nervous excitement while waiting in 
the parlor for her to appear. 

“Now, remember,” whispered the wife to her nervous 
husband, “don’t say anything to recall to Mrs. Webster's 
mind the awful experience she has been through.” 

Just then Mrs. Webster entered and the nervous man 
exclaimed, with outstretched hands: “Why, my dear Mrs. 
Parkman, I am so glad to see you back.” 

7 ” * 

DETAILED FOR BAPTYSM.—During the Civil War the 
late Colonel Bouck organized a regiment, says “Everybody's 
Magazine,” which he controlied as a dictator. [t was while 
the army was resting after the colonel’s first campaign that 
an itinerant evangelist wandered into camp and, approaching 
the colonel, asked if he was the commanding officer 
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“Ugh!” smorted “Old Gabe,” as he was affectionately 
called, “what do you want?” 

“T am a humble servant of the Lord endeavoring to save 
the souls of the unfortunate. I have just left the camp of 
the ——th Massachusetts, where I was instrumental in lead- 
ing eight men inito paths of righteousness.” 

“Adjutant,” thundered Colonel Bouck, after a moment's 
pause, “detail ten men for baptism. No Massachusetts regi- 
ment shall beat mine for piety.” 

* _ aa 
NO CHARGE FOR INSECTS.—<Anent the curious habit 
of that famous naturalist, Francis T. Buckland, who was 
usualy accompanied on his travels by his pet monkey, the 
follow.ng story is told: 

At a certain raiway station the naturalist applied for a 
ticket for the animal. The man at the booking office went 
carefully over his schedule of charges for animals. 

“Cows is cows,” quoth he, “and so is donkeys. Cats is 
dogs, and fowls is likewise. Sir, that'll have to go as a 





dawg,” pointing to the monkey. 

“Well, what will this go as?” laug.«’ the naturalist, 
pulling a live tortoise from his pocket. 

As to this the schedule did not affora any information, 
and the clerk turned in scorn from its perusal. 

“We don't charge nothink for them,” he said; ‘they ain’t 
nothink. They're an inseck.”—"“Chicago Journal.” 

* . . 

A HINDRANCE.—Governor-elect Guild of Massachusetts, 
who served in the Spanish War, tells a story of a New York 
regiment, many of whose members were recruited on the 
East Side. They were spoiling for a fight and it became 
necessary to post a semtry to preserve order. 

A big husky Bowery recruit, of pugilistic propensities, 
was put on guard outside, and given special orders to see 
that quiet reigned, and above all things, if trouble came his 
way, not to lose possession of bis rifle. 

Soon a general row began, growing in proportions as 
the minutes passed. The soldier walked his post nervously, 
without interrupting, until the corporal of the guard appeared 
on the scene with reinforcements. 

“Why didn’t you stop this row?” shouted the corporal. 

The sentry, balancing his rifle on his shoulder, raised 
his arms to the correct boxing position, and replied: 

“Shure, phwat could I do wid this gun in me hands!” 

a . * 

A LAWYER'S PLEA—A Texas attorney recently sub- 
mitted to one of the express companies in that State the fol- 
lowing poetic demand in behalf of a client: 

Gentlemen: 

My services have been engaged by an injured man, 

Who comes with gruesome tale of woe, your receipt in hand. 
From it I draw that you have undertaken to comvey, 

For him, a pair of boots, from here to Keith, jwithout delay, 
And that by fault of yours, you give no explanation, 

The ‘aforesaid boots have failed to reach their destination. 
He says that he has plead with you in touching tones of woe, 
To give him back his long lost boots, else cough up the 
dough. 





And that his each appeal has fallen fruitless on your ears, 

You will not give him ‘back his boots, you will not cough, he 
fears, 

The receipt is dated May eleventh, eighteen and ninety- eight, 

And Charles Krouss, the barber, swears you got the boots 
that date, 

Addressed to Joe Payment, Keith, La., that’s my client’s 
name, 

He'd like to have his boots, but twelve dollars will do the 

same. 

Please take your choice of boots or twelve and settle this 
dispute, 

Else | am forced by his command to institute a suit. 

Anxiously awaiting the boots or twelve, 

Iam yours very truby, 





~ 


Thomas Helve—(BEpress Gazette.) 
® * 7 


LORD BROUGHAM.—The new number of Juridical Re- 
view contains an interesting appreciation of Lord Brougham 
by Mr. Loveat Fraser. Lord Brougham exasperated his con- 
\emporaries—even the most ardent friends of reform, like 
Sydney Smith and Macaulay—by his aggressiveness and 
selfassertion. “There goes a carriage with a B outside and 
a wasp inside’ said Sydney Smith as Brougham drove by. He 
thought he knew everything and could do everything better 
than other people. Greviile of the Memoirs gives some amus- 
ing instances. Buxton, the great brewer, was entertaining 
a number of notabilities at his brewery, and there were peo 
ple in atvendamice ready to show and explain everything, but 
Brougham took it all into his dwn hands and explained the 
mode of brewing, the machimery, even the feeding of the 
cart-horses. Another time, on a visit to the British Museum 
with some friends, the officials were there, but Brougham 
would not let anybody explain anything, but did all the 
honors himeelf, minerals and stuffed animals included. 
Omniscienice was his fobble; but what am encyclopedic genius 
he had—what an elemental force he was! Thimk of him as 
an orator, with the finish of a Sheridan and the fire of a 
Demosthenes; think of him as a statesman, the protagonist of 
the reform bill; as a scientist; as a writer—the mainstay for 
years of the Edinburgh Review; as the pioneer of popular 
education, of free libraries, and cheap editions. Last, not 
least, think of him as the great law reformer—greater, be 
cause more practical, than Bentham. Listen to his noble 
aspirations. ‘It was the boast of Augustus that he found 
Rome of brick and left it of marble; but how much nobler 
will be the sovereiign’s boast whien he shail] have it to say that 
he found law dear and left it cheap; found it a sealed book, 
left it a living letter; found it the patrimony of rich, left it 
the inheritance of the poor; found it the two ended sword 
iby craft and oppression, left it the staff of honesty and the 
shield of inmocence.” ft ‘thas not quite come yet but it up 


holds an ideal for which we may well be grateful—‘The 
Law Journal.” 4 
+ * . 


GBORGE IV..S MARRIAGE.—It has been generally ac- 
cepted that George IV., King of Great Britain and Ireland 
from 1820 to 1830, was married to Mrs. Fitzherbert (Maria 
Anne Smythe) while Prince of Wales. The marriage oc- 
curred in 17%, and lately indisputable proofs that this union 
took place were found in a package of documents deposited 
by Mrs. Fitzherbert’s executors in Coutts Bank in London, 
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Cornell University College of Law, 


Three years’ course leading to the degree of LL. B. Seven resident 
and instructors besides non-resident lecturers. Special department — 
Law library of 30,000 volumes. Other university courses open to studen' 
without extra charge. For announcement, address 


The College of Law, Ithaca, N. Y. 


im 1833. Among the documents was the marriage certificate 
ot the widow and the Prince. The Brooklym “Citizen” re 
marks on this marriage: 

“At the time of the marriage George was twenty-three 
years of age and accounted one of the handsomest men of 
the time. It was at the period of his close intimacy with 
Beau Brummell, Fox and Sheridan, when his profligacy and 
riotous living estranged him from his father. Mrs. Fitz- 
herbert was a fascinating widow of twenty-five and the Prinice 
was smitten with her charms. She imsisted upon going 
through the marriage ceremony, and the Prince was accom- 
modating, as he knew that under the Jaw of England at the 
time the marriage jwas invalid, Mrs. Fitzherbert being a 
Roman ‘Catholic. 

“When his debts compelled him to ask the House of 
Commons for an imcreased grant, and his marriage to Mrs. 
Fitzherbert was brought into the debate, Fox, wpon the 
authority of the Prince, denied that any marriage had taken 
place. Mirs. Fitzherbert was content to let posterity vindi- 
cate ber, and it was at her suggestion that the marriage 
certificate was deposited in the Coutts Bank, not to be opened 
until a long time had elapsed afiter her death. 

“The-Fitzherbert episode was one of many similar inci- 
denits in the career of the ‘First Gentleman in Burope,’ as 
his courtiers termed him, which led such unfriendly bio- 
graphers as Thackeray to rechristen him the ‘First Bilack- 
guard in Europe.” 








* * * 


CHARLES E. HUGHES AND HIS METHODS.—Charles 
Evans Hughes, the inquisitor who has brought the imsuranice 
looters ‘to their knees, has leaped imto national recognition at 
a bound. He was born in Glens Fails, N. Y., April 11, 1862. 
Ralph H. Graves, |writing in ““The American Iiustrated Maga- 
zine,” gives this view of Mr. Hughies during the examination 
of witnesses before the insurance comimittee. 

im the aldermanic chamiber of the New York City Hall, 
one afternoon late in Septemiber, two men stood facing each 
other defiantly before a silent audienice that listened to every 
word and watched their every gesture with breathless in'ter- 
est. 

“I can not do it!” cried one of them, snapping his fingers 
nervously. 

The speaker, a witness before the State Legislature's 
Insurance Imvestigating Committee, was George W. Perkins, 
partner in the firm of J. P. Morgan & Co., the richest private 
banking house in the world and the most powerful influence 
in Wail street. 

“But I want those books, and I must require you to pro- 
duce them,” said the other emphatically. 

As he uttered the last two words im a tone that gave 
small encouragement for contradiction, Charles E. Hughes, 
the imquisitor for the committee, displayed an expanse of 
white teeth that reminded the onlookers of another strenuous 
American. But with the teeth the likeness ended. A square, 
reddish beard, ‘which seemed faiirly to bristhe with energy, 
almost concealed the lawyer's collar. His deepset, honest 
eyes, although aided by nose glasses, betrayed no sign of 
weakness as they remained fixed uncompromisinigly wpon the 
witness. The broad forehead, without a wrinkle to tell the 
story of a monith’s continuous labor by day and night, gave 
an impression of intellectual depth, while the ruddy com- 
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plexion and erect figure indicated physical strength equal to 
the most exacting demands of mental activity. 

“Well, Mr. Hughes, we cam see about that later,” respond- 
ed the banker hesitatingly, after a pause. 

The rebellion of Perkins was ended. Though he did not 
promise definitely to give up the books of the Morgan firm, 
there was not one among his hearers who doubted that he 
would obey. Amd obey he did; he had met his match in the 
man with the reddish beard, and within a week the records 
in question, dealing with a transaction of the New York 
Life Insuramce Company, were in the possession of the in- 
vestigators. 

That was the way Hughes overcame every objection 
raised by a witness. The millionaire director, the crafty 
speculator, the salaried corporation officer and the methodical 
clerk alike yielded to the quiet authority of this young 
fighter, who was comparatively unkmown outside his own 
profession and his own city a year ago. 

There was in his method none of the browhbeating, none 
of the contemptuous insult too prevalent among th« leaders 
of the New York bar. There was none of the flowing rhetoric 
of the jury orator. But politeness proved a better weapon 
of offense than biustering, persistency better tham sarcasm, 
and conciseness better than oratory. 
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Su tendent of Streets. 














Chicopee Povceccotedessécd 
Chicopee ppdem)......... --Send to Chicopee 
Clinton (W orcester).............++. 
(Berkshire) ... Alto 
Fall (Bristol)......... Ash 
Fiveh' (Worcester) Bire 
Foxboro (Norfolk) ...... Bloo 
Refers to Wm. B. Crocker, Boor 
Gloucester (Easex).............-ss00-- _ 
97 Opelousas st. Great 
Farmerville (Union)...... ........... Clifton Greenfield ) bet 
Refers to Farmerville State Bank and ret sae enpnien A — 
Winfield, La. aver os Cap 
Hles)..----e--nene0 2.8 Vitam Hail | LSwTanoe” (Rasex)... . ‘A.B. Clark : 
(Berkshire)......... gemtinscinniamiaaiad 4 ° 
— => i Lowell* (Middlesex).... .......... Crowley & O’Hearn Store's Bt. a............tne A. Starges Oar 
“sateen George Wesley Smith | Lunenburg ( Worcester) .............Send to Fitchburg Three Rivers (St. J )..-+-+-++-8. M. Constantine Cart 
Bank. i Wiicisisu wowcevion covesovest Arthur Bogue | Traverse (@ Traverse)...Patchin & Croteer = 
Wise, Bate & Randall ion ae buses os .se0ees-0. H. Carpenter Wess Bey Y Ooms scvescoec Eek City = 
; - M. Calhoun Ypsilanti (W: Sons Colt 
( Debbsdh cdbssdse wed John H. Mathews we 
Refers to Bank of Winnfield 4 Emi 
MAINE. MINNESOTA. Fon 
Ashland (Aroostook)................ Seth S. Thorn CINE, ince ccceneseecessocceesy & Gray @Qra: 
Refers to Geo. R. Gardner, Judge of Probate Se eee s Cee Bac 
a* ( “oe er & Luda COC CSe CORRE CBee . . 
Sap Giese ee ees ian Gio... een ie 
seco Bird Island (Renville) ........... -««.+- M 
} Refers to Veazie i Retere, to 'W aseoo Couniy Bank and Jancevil ~ 
Biddetord Gos li Guar aaainn egal 4 > : Srainerd* ~~ prossrsoneigest A - = 
Refers to Union National Bank of Branswick. RICHARD J. TALBOT, 407 Main st. Commercial | Buffalo (Wright).................--. .Lester Bartlett | 
Calais* (Washington)......... .... Hanson & St. Clair liti col and Lpeokias law. Notary Refers to State B’k of Buffalo and ley State B’k. 


lections Oak 
Caribou (Aroostook).............-+--- Chas. G. Briggs Public. Refers to Cuy National Bank. Oanby (Yellow Medicine)........... Geo. Fitesimmons 
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crest et 
“eld Polk),...+-- ton* (Caldwell) ..........-+<-<-+« Wm. MoA fee | Lincoln* , 
arly Oe UTE: (se. Louie. KinQiaters to Kingston Havings Bank. 5 c.Btom|  MDHNGSLEY A GREENE. Refer to Columbia o- 
; Fairmont* (uM Jecee ooeA7® FOTOSt Ward | RITESVILC" (AGRIF)......00000-cewnnesccnven - . 
boot, * (Rice) ..«--«<++ * (Lafayette).... ocvee--d. B, Shelwalter Linwood (Butier) ete dehtetated seeeeeeee Send to 
mney Sarton us" (Otter Tail).....-.. L. Baxter | Linn Greek (Camden)..............Norman B. Yaden | Madison* ) encase 8. O. 
| Falda (M Jaccoassonce sncevevercoseee Ml. BE. Foley Refers to First Nat. Bank and Camden Co. Bank. | MeCoox* Willow)...... o+eeeeseeeesHugh W. Cole 
3 @iencoe* (M Rates pécsoen orececeeeee-N. RB. Allon | Macon" (Macon). ...........-ccccessesss B. E. Guthrie | Minden etbheoqenshenannet ---G. L. Godfrey 
Gila Henderson* (Gidley: Deecacccesse ooceseeee W. BH. Leeman Marshall jenpase leet eae Chas. A. Knight | ¥ Uity* cnsonn sonennponerail ¥. Jackses 
Clack 
ae 
: Bon 
Cobb 
D nett 
Hall <= a-saocsscecaccecses 
Minnes 
Mian FIFIELD, FLETCHER, LARIMORE & FIFIELD, 
Guile 920-980 Lumber Exchange. Commercial, cor- 
THUR — and real. ee er: pecans. 
Suttle er to 
‘ 
Dale 
raith 
4 OCR 
lem 
2 and 
nal ecaces coveccssbutle Me yo 
= . snaense nasentsancwssie iE » Gotten 
— Mera iste 
arker De F. South Omaha ~--H. L. Cohen 
ndler Stockton‘ bn ancconccnanecces Ira E. Barber Be Bacenl (Does J. E. Wilson 
bbite MISSISSIPPI. Sturgeon ( Decccescoccescecees++sncees T. 5. Caseer | ge. oo " Nuna 
ander Sweet Springs (Saline)...............Send to Maranall | gtantoa* eel A. 
pbell * (Monros)....... ovscsesceeesse--G@, O. Paine | Thayer (Oregon) ..............-<0+-eee00 5. M. Meeks (Polk)........ _E. E. Stanton 
St. Louis* (Hancock) le J. Gex | Trenton* ( Duéecececaccecass ... W. B. Clark | Sumner (Dawson)............--.-..-... See Lexington 
higna (Harrison) .....---+--+02000. Gulfport Fw TL acneesessenccns tuart L. Pen § ceqnenpanqnesegetasaat F. M. Sweet 
moat Bend (Harrison) .........-0....0-000. Gulfport H. Bonfoe — S cabibadinio bucidindibwetunis A. 8. 
nat Centon (Madison)... FB Prak i | ee it BG Tene 
a Ca epee ‘ ee we wi ry (J ) cecces coccccccseses: ° Ay 
Cleveland H. Woods lien & Hart to Sutton 
oney Columbus (Lowndes) —. ......... Thomas J. O'Neill Samuel Withers . E. Good 
Refers to Columbus Insurance & —s Co. . E. Martin 
Hal @reenville* (Washington)............ Jas. M. Cashin Northrop 
180m @reen wood" (Leflore) ..........+0- Pollard & Hamner Brunner 
uttle @aulfvort (Harrison)....................d. L. Ballenger ames R. Goss | Wisner (Caming).............0.00+00---------- 5. Lant 
Prats Refers to First National Bank, Bank of Commerce Thomas T. Lyon Harlan & Taylor 
oney and State Bank of Gulfport. Boseman* ( ) J. L. Staats 
Handeboro (Harrison) ... wo to Guifport | Sutte* (silver Bow) ........---------...Jeese B. Root 
a feeehaiiy: ~resensG, W. Silis | Choteau *(Toten) 0 .-ewseenennsnnn-n nae -gS G@, Bal o4 
ope ME Seckeon (finds). ~ J. H Thompoon | Gisagow= (Valley) -...-0.......2200.2-.--John 3, Kee? Conia 
oung MeComb City (Pike)........--------- Quin & W pe AS ; N. Booth Webster 
igiey MoHenry (Harrison) ...........+... Send to Gulfport A. O’Hara D. Pyne 
dam: * (Lauderdals).......... Braham & McCants ) D HORSK 
omet Rosenbaum Bidg. Refers to First N Bank in al) 
laine and Citizens’ stenographer in office. Re- 
sepia Mississippi City* (Harrison).........Send to Gulfport : & Trost Company and | Andover (Merrimack)............-.-....Geo. W. Stone 
— penehen | A dammay ---- -ccccccccccce Mewes B. American National Bank. Bristol (Grafton)..............-. ----Dearborn & Chase 
amet Pass Christian (Harrison)... .-..... -Send to Gulfport | ratispeli* (Flathead).........--.------- J. H. Stevens | Colebrook* (Coos) . F. Johnson 
raat smesodaic” (botivar). CHARLES SCOTT, WOODS & SCUTT Refers to Conrad National Bank of Kalispell. y J. Brown 
+ Sem Refer to Hanover National Meow York, and | ities City (Custar)..........-...----00- Geo. W. Farr | Dover* (Strafford). .......2.........0....-- -. D. Hall 
pert Memphis National Beak, Tena. Missoula" ( aidetapesapstabeae Jos. M Dixon | Exeter* (Rockingham) ohn O'Neill 
Scranton’, (JE0RSOR).----- -eeeeeeee & Bullard | White Sulphur Springs’ (Meagher) .......... P. Black | Franklin ; F. Clifford 
ik of te CO nn decccescdccadssunda «o-- J. C. Walker Franklin ..Bend to Franklin 
Os oo to aenk of Shaw and First any y Bank. Gorham (Coos) ........... " 
bey eburg* (Warren) ...... Smata, Landaa Great 
Wheaton (Traverse) ais aenetiiennainn Ste dl & Houston NEBRASKA. 
aford Refers to State Bank of Wheaton. 
Wiggins (Harrison) ..............-. Send to Gulfport 
rings Wuuamebarg* (Covincwn).........0.... J.0. Napiea 
mala MISSOURI. 
Ibert Alton’ ( 
Ash Grove (Greene) 
wan Birch Tree (Shannon 
hton Boonville” (Cooper) 
Dart Green‘ (Pik 
TROD eld (Lima) 
loore Buffalo’ 
gion Batler* ( 
ood Nameron (Clinton).........-...... vy & Goodrich 
Lyon Cape Girardean (Cape Girardeau). HarryE. Alexander 
Jady Kefers to Fi:st National Bank or any other bank 
ges GA Qurreulton* sacred 
rges » te 
ntine * (3 
Carthage* ( ee 
City Qhillicothe* (Livingston 
TAOS Qinton* (Henry) 
riffin 
jray 
ison . H. Whitney | Cape May (Cape May).......Jas. M. E. Hildreth 
arell (Clay)............-..+...... Thos, H, Matters | East Dnnuesadscucocugate St 
a e..-.--------- Mand 2. ee Elisabeth* (Union)................ RICHARD F. HEN 
ord Hayes Centre” ages penecccssnennseces#i eam 109 Broad street. 
ib ackson) Ha a — ~. Marshal] bs pet 
Tefterson City* (Cole) ~ r. (Phelps) .-. : Hall & Hackensack" (Bergen) 
Joplin (Jasper)............cseecececceceeed» W. ROOSO Hole (aden e ase 
—~ | KANSAS CITY (Jackson) _. | Howell (Colfax) ........0...---000ne= 
tlett GILL ADJUSTMENT CO., 617-618 New York Life | Hyannis* (Grant)..................-- ‘ 
Bk. Building. We guarantee prompt actions and | Kearney* (Buffalo)..................-+- Warren Pratt 
sens good results on all matters entrusted to our | Laurel BEE stenaaiores oosncnencers 
care. Refer to our bankers — Union National Pt CD nascvadsvccocesccecccss 
Bank; or any Wholesale Goods, Boot & | Lex gin (Deween) Endsteencacccvces GEO. C. GILLAN at Law. 
Shoe, Hat, Drug or Hardware House in this city Gen law practice. Manasquan (Monmouth)............. Parker & Pearce 
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Matawan (Monmouth)...............Send to Freehold ee ge | (Orange) ...............John OC, R. Taylo 
Moorestown (Burlington) ........... to Freehold | Wohawk (Herkimer)....... ooeee ed. B. & J. B. Rafter 



























POWELL & CADY. 67 St. James Place. NORTH DAKOTA, Ba 


Setsver (Mellaney C Co.).....--Blaisdell, Berd & Buttes Hills 


BIS ARON (Barlelghh 2 AT PaTiense Ae 'h 
Refers Bank. 





evecese seeaceees 


Socorro” anna aR enceee Wm. E. K 
Refers to Price Bros. & Co. 


NEW YORE. 



















—— ated » ; 
Pargo* (Cass) ............ eccces & Stambaagh 
Garrison ‘icons. eee oor ant O'Hare 
Refers to First State Bank. 





FERRE RET FEEEPESDSEESEEES 














See 
---.Send to 
to Fredonia Ni Hictionsl Bank Wredonte XY 
Batis” (io) See New York City. fag 
MARTIN CLAR Co. Savings Bank Bidg | ns pen eclee i Hoe Faeman | Omomec (Bottigean)............... csc 
to Flaslity Tease Third National | T*°Y? on oy Refer to First National : N 

Bank and Marine National Bonk. Battaie Boardman -* me 
Gauieiten (Wachingten) WEEE SENS © Eliot B. Norton New 
Camden ( a oan ee ee a I 
Cope Sean... > se 
Now 
New 
New 
Nort 
Nort 
Otta 
Oxfe 
Pig 
1 
Plea 
NORTH CAROLINA. nen 
Port 

Ashboro* ( OD iscnsssscacas cee Wm. C. Hamme 

mmo Tet Rohe 

GOR tent ccckaclecsasccaans w. ft. 
(Mecklenburg)........ .. een HARRIS 
Refers to "a sepa and C 
National Bank. 
Concord yay ate Br met Jerome & Maness 


Refer to Concord National Bank, National Bank 
of High Point, N. C., Bank of Union, Monroe, ¥-0. 

Durham (Durham) ............-. .-.. Boone & Reade 
Refer to First National Bank, Fidelity Bank, 
and Morehead 








. EB. 
Elisabeth City* (Pasquotank)....... rat E. F. Lamb Qudie tare) to Cambridge 
rene ty (Cumberland)...... ve=ee-C. W. Bidgood | Cadis* (Harrison). .....+.++..-+--+---0-0- J. B. Worley 
Gastonia ( D .cccessecses cos va . Lewis Daldwell* (i -+-.-D. 8. Spriggs 
Gresashers” (Grilferd) = SCALES, TAYLOR & SCALES Cambridee’ "(Goer pees = ge Fred. T. Rosemond 
Insurance Camten (F sqnsenboeredeccoecece Frank G. Shuey 


Vai 





t for non resident | “irclevilie: (Pickaway) .......... 
wells Goccesenbeo Wi 
Riekbas dundee Frederick G. Paddock corps a specialty. Attorney CLEVEL x 
‘arathon (Cortland bnbdecbbabedscduendude . H, Miller Ba and Loan Association, herton Real Kerruish, Chapman & Kerruish, 
} = phonoadogimunie ¥ "a Estate A Teese. American Sarety Co. gs Clyde (Sandusky)....«+...-.-.- ooeeee-Sinch & Dewey 
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>= 
* (Frankiin)..... Dyer, Williams & Stouffer Seiow Spange REET, cncosccccoccapes 8. W. Daki» 
— Cele eve (Petmaii-cccsesteer eee! Sanders ¥ isnenes ccccoce Calvin Ewing 
Conneaut (Ashtabala)....- ecccces & Spalding | Zanesville* seaccecesece G. K. Browning 
SN ) ( D -cccnecence aeed PE Psing ts, x Potter 
Ws, ‘Re Covington (Miami) ..... e<eetee cose soosecd, H. Marlin 
aving, Cridersville (Augiaize)......-- _— to apakonets 
a 4 m_—— (Gesmnesy)c---s-onee TEE - Om Howlans OKLAHOMA TERRITORY. 
fey RT --n-no--0- eee haetl Arapahoe (Onster)...--0- Oe ee yr 
ustree Cari Blackwell Ray nn. J $. BURGER 
Ned z Reeve Rete to Fires ations) Bank. Blackwell Nation 
Sle — ‘dfeckingem) se onsongs A WM.C. TETIRICK. Kefers to Black well Nat. Bank 
, by preeten peel (Coumbisua)..-.. ale KE. Grosshans J. B. A. Reberteon 
Lon Eston® (Preble)....-<--«+ s0-e0+se000-dames L, Sayler 
valk Elyria* (Lorain)..... swccesconcee eve cscccee Lee Stroup 
‘tabb Fintley’ (Hancock).......+-+00« + soeeee L. A. Carabip 
nate ° Stephens 
> are 
eecce ©-seccesoocecece We Ee 
Mountain » (Waahita) ...........00-0+ J. L. Bland 
- tn oh Meee ~ceegsoas. Wane Meter 
Hamilton (Butiet ».........--+..-Shepherd & Shaffer | Yorman* Dececce eee er & Hennessey 
Hancock (Houghton) --.---. see. 86nd to Houghton | Oklahoma (Oklahoma)...... Crockett & Johnson 
Suttes Hillsboro’ ( )ecaccsececensenceeeitoole & Same Refer to City National Bank. 
Reon eats Oe is - Refers to National Bonk of ER im Pee in 
8 ae Ba “a 
ower I 
Davis I 
J 
ae 
AVIES 
m Pawnee* 
afiten Perry* (Nobile) 
m Ca Ponca 
Pond Oreck! 
paagh Shawnee ( bebchencsaencda 
‘Hare Stillwater* (Payne) cose ...Sverting P. King 
Temple (Comanche)...... ............J. W. Williams 
helps Retess to First National and Farmers & Merch- 
arphy Maateld” (Richiaad Weaneuie (Garfield) Chal B. Wilson 
je eeeeseseceee mers 5. 
sliour Marietta* (Washington) ...... seacnaen sual W. E SYKES | Weatherford (Custer) ...... ...... , ones 
eer | Marion* (Marion).......... ooee+eeee+Grant E. Mo ser Refers to — ational Bank. Se 
A. Harris 
k 
oad OREGON. 
First 
Astoria® (Clateop)....cscscccce <<. .00-0-A, R. 
= Corvallis (Benton) .................. M. $. WOO K 
‘Bird * 
nwell to Eugene Loan & Savi Bank. Judge 
Vaal LR Eémandoon and RM Murphy 
= Newark* (Licking) ae 
inet L. H. Campbell. Refers to C. W. Harford, Gran- 
ri ville, Ohio; Postmastor lekes, Newark, Ohio. 
‘ HUNTER & HUNTER. Refer to the 
arcell Bank and Fi ational 
fined 
Union* (Union) .......0-.+---..--- .---++-L. J. Davie 
PENNSYLVANIA. 
astle me 
Alexandria (Huntingdon)...... --+- Send to Tyrone 
—4 ashington( . Aliquippa (Beaver)....................Send to Beaver 
berts Portemouth* (Scioto) .........+.... .. Noah J. Dever | Alleghany — -— McCready & Moore 
me ren aco ee rates | Aiea Penaineuane 
riers Meee canesuecanenstieanner ia an for First National Bank of Altoona. 
aylor 
lover 
vage 
ring 
ie 
nette 
riggs 
nond 
b ‘Colum raiprcanile 
— Gradferd (MeKean).................... James George 
ay ; : Montgomery Sigunecy)........ Band to Nerttown 
‘ efferson)........--H. B 
—~ Brookville ) pence, &John M. 
Rryn Mawr (Montgomery) ...... 
iyde Cannonaburg (Washington) . .... Send to Wi 
ang Canton (Bradford) ...... Gmaneen 5 CLEVELAND 
van «& 
ntile 
dom 
7 emens - - e 





Chester (Delaware)............ Jesse E. Johnson 











ype -eeeee nth men Send ag & Maffets 

Cusnladia \Chearaclay J 8, Mekaaly 
Coatesville (Chester) .........- WE 

Refers to National Bank of Coatesville 
Gelege Send 
Comeaiaeiie 
Conshohocken 
Coudersport* report ee 
Danville* (Montour) ......... .....Wm Kase West 


Doylestown* (Bucks)..................John D. James 
Duncansville puanjamemees 







eee eee ee 





















Carbon). .........-..- 
—— . y—\Seee av (doe 
Meadville* 









Oe er 






Mount Carmel (Northumberian’: 
PRESTON A. VOUGHT. Refers to Mount Carmel 
Banking Co. 


Mount Pleasant (Wesrmoreland). Nevin A. Cort 
A P Robins 


(Luserne: ‘ 
(Northomberland) . -Send to Mount Carmel 
New Brighton (Beaver). ......... .. Send to Beaver 
New Castie* (Lawrence) ...... GREGOKY & DICKEY 
Refer to the First National Kans, N: Bank 

of Lawrence County and Citizens’ Wat'l Bank. 
Norristown" (Montgomery)... ...... Samue H. High 
+ Oil (ee. A h & Speer 


National Bank. 
Osceola Mills (Clearfield _.. .--Bend to Tyrone 
Pennsylvania Furnace (Huntingdon) Send to Tyrone 
PHILADELPHIA ' ( Philadeipnia 
CARR, LEVIN & SMYTH, Provident Hidy. Commer 

A corporation law. Collection 


A. MORTON COOPER, 21i-izi4 Stephen Girard 
Bldg. General commercial and Urphan’s Court 
ny cee oy hae rg 
te The Continental Title & Co. 
JOSEPH A. REED, Suite 1111-1114 Stephen Girard 
Bldg, 21 South Twelfth st. General 


‘tens, apeciaities. Refers dew Trust Oo, 
to on 
Howett & Warner Co ep Gets. a Sue 
ot.; Gians & Hall, carpetio Mar- 
Se arTine Borgner (o. ire-brisks. 23d Ab. 
Derr Haney Co . Notions. 
WAGNER & CRAWFORD, 428 Che-tuut Strest 
atteation to 
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TOuN is KELL. Refers to First National Bank. 
RHODE ISLAND. 


Bristol :Bristol)..... ..........s.-.-...Samuel Norris 


fe. peucebeus John C. Burke 
hes (Providence * ogee Ga. ar 
Prev ence’ (Providence)........... enrs e 
CD ge aR Ry E Cham’ 
Refers to First National Bank. 
Wa: (Bristol)... harles F Mason 
We vv (Washington)... .HERBERT W. RATHBUN 
Reters to National Niantic Bank. 
wi (Providence)...... «««--- William G. Rich 
S wcteteye CAROLINA 
Alike. Ducesustions ones &. W. Groft 
Baa weil* (Das (Barnwell). .Bell‘nger, Townsend & Greene 
Reter te Citizens’ Savings Bank 
_— t* (Beaufort) . a Oe: ae 1. Verdier 
ee (Kershaw) . A. Wittkowsky 
pee —— of Camden sald Farmers and Mer- 
eS anaes (Charieston) -Wiliew tee a 
Gotu, via’ (Richland)... 2.2 AweUS TUS. ? “DEAL 
R 4g Carolina N and of |. 
ee aa woonsseoccecseses- cove J.C. Otte 
ee teenh + ne gpm meg LT Mefene to Bank of Winchester and B'L of Dechert 
(Orangeburg)........... Wolfe & Berry TEXAS. 
Sele Geseabang) Remar 6 eens 
2 a 8 ° .-- sss ss. Thomas? tetler 
SOUTH DAKOTA 
Aberdeen” (Brown).........--. -.--- J.E Adam 
andria* BON) ~..------- _P. A Zollmar 
Armour* (Douglas). . . .as--.John W. Addie 


me to Armour State Bank and Citizens State 


Ba: . Walworth) .... ....... oy, FB 
Bonesteel (Gregory) 
Refers to Severity State Bank of 


Cantor ny a cconssccncnaes & Carisa: 
Ch«mberiain* Pescevescoceses- codes GE 

Clear Lake* (Denel)................-. Albert R. Allez 
Custer” ( Dalovietshbocneuseoséus Kad. ye ~ 


Howard (Miner)...................A. E. Cham 
Refers to First National Bank. 


evelane 4 Ines +s 
berlain 


SIOUX FALLS’ (Minnehaha) 
BAILEY & VOORHEES. Attorneys for Sioux Falls 
~~ a on oe Tilineis Centra) 


BATES & PARLIN, 


National 





< oe 
er Co. and Northwestern 
Minneappolis. 


a Ft Practice in al] courts. oe. 








-) 

One of the most complete office equipments and 
collection d dopartmente im the South. References 

in every city at request. Refers to the Beaumont 
Nationa) Kank. 


¥F “rast ¢ 


ork City 
JACKSON x a GORDO. Park Bank Bldg. General 


Union Telegraph Oo 


“Aorseya for Minvshaha Minnehaha 


Fe hd Northwest Threah, 
western Telephone Co. of 


orga: ization and yey 
business house ij 


& Flemming. Refer to Park Bank & 
an Beaumont; National Security Co., 


Beter to Pack Bank & Trust Uo. 
Arthur M. M 








i] 


Huron* (Beadle) ......... ancvesssens eseeeeL. C. Kone Grasoria (Bresoria) .....- ones LJ. & W.D. Wile 
Madison” eeeeees oer --D. D. Brenham* (Washington) eeeee euneneestnonvel B 
Milbank ft ——} shihosuebs oegnecpoece SE f° Folte: Faller Drewneeed” ivown) occcce oorehead & ae 
Refers to First National Bank. ( enceseeses--Goodwi & Grinng 
Mitehell’ queqgocceaseccccaccelile - Hitehoook ----Bend to Com mare, 
4. le - . £8. Henierag 
Onida* Andrew M Bend to Com ners 
wo Seas CUTIMe -- Bend to Com meres 
ere to Pierre ---- Otis Trulove 
Randolph & Wen 
-&. K. Gardner Oellineville beescee cocctecscsecesoons J. R. Cam phed 
mer ok wéeele I Loggins 
& . Refer to Merchants’ Bank  talek 
of Redfield. State Bank of Dolan's and | Sommerce (Hun 6. 0.6 


ii & 


Beaver (Beaver)............-.- George B. Greenwood 
Refers to Brats Bank nee Beaver. 
Rrigham’ (te. Kider) . ’ 





B0oTH, tee & i RITCHIE, Sth floor Auerbach Block 
Commercial litigation especially 


VERMONT 
Alburgh (Grand a Send to St. Albans 
Barre ‘ Washington .. F. D. BURGESS 
Granite iprings Bank Building. 
Barton (Urieans 











Northfield ( ns “areseeee es 4} 





























North H 


SEES Ect lest 


Ri 


sy fere 4 =-sofawee F EEFSEE «6SESS5007 Fo. ee cckbaies 


Se geeriz i FEEE 
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a 
=—— 

= o* (Geena Taith.--. ««eee- Bond to St. Albans | Cranesviile Paton Oo). ae dhteniee Send to 

rune” Rotana) Rutland).-.....csssosess, G00. Ae Elon (Preston Oo.) ....+.---,....--Send to 
‘aoe (Franklim)....+-..0 was sae aitend to St. (Webster) .....0.. io Woeiee Springs = 
Ln St. Albans” Lx eeeweeeeeeee socnagesee gM. Mott Penctiovilic (Fe ee eS oe 
ce etry ation (Windsor) “Wee Botebelier | Prank 3. Refer to Fayetteville National | Marinette” (Marinette) ........ 
1eroe Windsor, (Windsor) ....+++-+00000-- Gilbert A. Davis wy 5 and Bank of Pag beth of this UKEE* (Milwaukee) 
‘Thon Woodstock* (Windsor)......... «+eeeee3. C. Southgate Payne & Hamilton. to Kanawha Valley John F. Burke, 904 Pabst Bldg. 
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DO YOU Want to k verything 
possible about anything * : 
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Notary Public 
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or $2.00 for three months; larger in proportiog, F 
All notices guaranteed genuine. Unless othorwis 
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YOUNG FRENCH LAW TER, 29 years, dove 
of youn n 
serious man af good f family, some F é 
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Write with d Geceita te Robert, 39 Rue de Moscs, 


x 

















Commercial Paper 


AND THE 





this important subject in every detail ont 
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